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From the information submitted to the Court, particularly the report of the
Secretary-General, it appears that the construction of the wall has led to
the destruction or requisition of properties under conditions which
contravene the requirements of Articles 46 and 52 of the Hague
Regulations of 1907 and of Article 53 of the Fourth Geneva Convention.
That construction, the establishment of a closed area between the Green
Line and the wall itself and the creation of enclaves have moreover
imposed substantial restrictions on the freedom of movement of the
inhabitants of the Occupied Palestinian Territory (with the exception of
Israeli citizens and those assimilated thereto). Such restrictions are most
marked in urban areas, such as the Qalgiliya enclave or the City of
Jerusalem and its suburbs. They are aggravated by the fact that the access
gates are few in number in certain sectors and opening hours appear to be
restricted and unpredictably applied. For example, according to the
Special Rapporteur of the Commission on Human Rights on the situation
of human rights in the Palestinian territories occupied by Israel since 1967,
“Qalqiliya, a city with a population of 40,000, is completely surrounded
by the Wall and residents can only enter and leave through a single
military checkpoint open from 7 a.m. to 7 p.m.” (Advisory opinion of the
International Court of Justice on the Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, para.
132, https://www.un.org/unispal/document/auto-insert-178825/).
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The wall, along the route chosen, and its associated régime gravely
infringe a number of rights of Palestinians residing in the territory
occupied by Israel, and the infringements resulting from that route cannot
be justified by military exigencies or by the requirements of national
security or public order. The construction of such a wall accordingly
constitutes breaches by Israel of various of its obligations under the
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applicable international humanitarian law and human rights instruments

(para. 137).
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No general penalty, pecuniary or otherwise, shall be inflicted upon the
population on account of the acts of individuals for which they can not be
regarded as jointly and severally responsible.
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No protected person may be punished for an offence he or she has not
personally committed. Collective penalties and likewise all measures of
intimidation or of terrorism are prohibited...

Reprisals against protected persons and their property are prohibited.
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The Provision is very clear. If it is compared with Article 50 of the Hague
Regulations, it will be noted that that Article could be interpreted as not
expressly ruling out the idea that the community might bear at least a passive
responsibility.

Thus, a great step forward has been taken. Responsibility is personal and it
will no longer be possible to inflict penalties on persons who have
themselves not committed the acts complained of (J.S. Pictet,
Commentary: IV Geneva Convention — Relative to the Protection of Civilian
Persons in Time of War, p. 225 (Geneva, 1958)).
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(2) The following acts are and shall remain prohibited at any time and in any

place whatsoever, whether committed by civilian or by military agents...
(d) collective punishments
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3055. The concept of collective punishment must be understood in the
broadest sense: it covers not only legal sentences but sanctions and
harassment of any sort, administrative, by police action or otherwise
(Commentary on the Additional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949. p. 874 (Yves Sandoz, Christophe Swinarski,
Bruno Zimmermann, Eds. ICRC, Geneva, 1987)).
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