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The Rt. Hon. David, Lord Trimble

As the Public Commission to Examine the Maritime incident of
31 May 2010 is now completing its remit by publishing its Second Report
examining the question ‘whether the examination and investigation process
for complaints and allegations raised with regard to violations of the law
of armed conflict... is consistent with the obligations of the State of Israel
pursuant to the rules of international law’, it is appropriate to reflect on my
experience over the last 30 months as an international observer attached to
the Commission.

The international observers, myself, Brigadier—General (ret.) Kenneth
Watkin (until April 2011) and Professor Timothy McCormack (from April
2011 to date), had access to all materials and were fully involved in the
Commission’s work, participating in the testimony sessions, as is evident
from the transcripts of those sessions, and participating actively in all
the Commission meetings. Throughout the 30 months of the Commission’s
work not one meeting — internal, public or in camera — was convened
without the participation of both observers. We did not have a vote in
those meetings, but then the Chairman’s patient pursuit of consensus
meant that there were no votes. I am full of admiration of the way that
our chairman, Supreme Court Justice Emeritus Jacob Turkel, guided the
Commission through difficult and controversial issues to produce what
I think are clearly balanced and fair reports. I also want to express my
appreciation of the work of the Commission Coordinator, Advocate Hoshea
Gottlieb in both his legal and administrative role. I particularly appreciate
meetings with him to brief me on the preparation of the actual reports which
facilitated an input to those reports.

As Kenneth Watkin has noted in his letter, international law on
investigations and inquiries is complex and not entirely clear and it took some
time and the assistance of a number of experts for us to be able to state with

some confidence just what the requirements of international law are. I think
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that this Second Report will be a significant contribution to the development of
this topic.

In terms of the Israeli examination and investigation mechanisms
for alleged breaches of the laws of armed conflict, we did not limit ourselves
to the military mechanisms only but assessed all the mechanisms (ISA —
[Shin Bet], Israel Police, Israeli Prison Service and the political echelon).

The Commission heard a wide array of parties — Government, Israeli human
rights organizations and leading Israeli academics and a Palestinian family
who spoke of the investigation process into the tragic loss of their child. This
general area is of particular importance to me as a former academic lawyer
and politician dealing sometimes with similar issues in my native land. I gave
special attention to certain issues that are especially close to my heart and I
appreciate that the Commission accepted an input both in terms of focus and
emphasis.

Any reader of this Report will see that it is comprehensive and
rigorous. It is independent. It reveals that, taken as a whole, Israeli law and
practice will stand comparison with the best in the world, but there is always
room for improvement and there is one area where, regrettably, a complaints
procedure is ineffective. I am sure the Government and Knesset will want to deal
comprehensively with that particular matter.

Finally, I want to thank all the members of the Commission and
all those who have worked in and for it for their help and their friendship. I
consider it a privilege to have been an observer to the Commission. I think
I have benefitted enormously from the experience and have not regretted
for one minute the time devoted to it. I have emerged with, I hope, a better
understanding of the character of the peoples and the difficulties and the
opportunities they have in the clash between right and right in this, another,

narrow ground.

\\ /
Lord David Trimble
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The Rt. Hon. David, Lord Trimble
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Brigadier-General (ret.) Kenneth Watkin, Q.C.

11 May, 2011

Since the submission of Part I of the Commission report in January,
2011, I have been honoured to continue to serve as an Observer to the Public
Commission appointed to inquire into the maritime incident of 31 May 2010.

In turning its attention to the examination of whether the mechanism
applied by Israel for the investigation of violations of the laws of armed conflict
conforms with the rules of international law the Commission has embarked on an
assessment of a complex but also essential area of law focused on accountability.
The Commission has taken an appropriately broad view of its mandate looking
at the accountability structure applicable to Israeli civilian as well as military
security forces and decision makers.

It is important to note that the Commission has made considerable
efforts to hear from a wide range of interested groups and individuals in
addition to the Government witnesses. The Government officials who testified
included the Attorney General, the Military Advocate General, the head of
the ISA (GSS) and the Commander of the Military Police. It has again been
particularly helpful to have the input of a number of Israeli human rights non—
government organizations that provided a unique and important viewpoint on
the investigation of alleged war crimes. One of those organizations arranged the
appearance of Palestinian family members who testified about their perspective
on the investigation process looking into the death of a deceased relative. That
testimony provided a reminder of the human impact of such investigations.

The Commission also sought input from knowledgeable Israeli
academics regarding not only their views of international law, but also the Israeli
process for conducting investigations. This effort to hear from a broad range of
interested parties combined with the substantial written submissions provided
to the Commission cannot help but enhance the comprehensiveness of the final

Commission Report.
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The Commission has continued to expend considerable effort to ensure
that the Observers were provided with translations of the testimonies and written
materials that were provided in Hebrew. The work of the translators during the
testimony sessions has been impressive thereby permitting full engagement in the
questioning process.

On a personal note I would like to thank Justice Turkel and all the
Commission members for the collegial manner in which I was incorporated as a
Foreign Observer into the Commission process. Throughout that process I have
been provided complete access to witnesses and materials and have been fully
involved by the Commission in its work.

I would also like to express my sincere appreciation to the exceptionally
dedicated Commission Coordinator, Hoshea Gottlieb, who has been instrumental
in facilitating not only my involvement as an Observer but also the overall
work of the Commission. Further, I want to acknowledge the impressive legal
work carried out by Moran Yahav who has worked tirelessly in assisting the
Commission. No undertaking of this scope can be carried out without a dedicated
administrative staff. Their efforts and the kindness demonstrated towards me are
very much appreciated.

Finally, I am leaving the Commission before it has completed its
work due to a prior commitment to become the Charles H. Stockton Professor
of International Law at the United States Naval War College, Newport,

Rhode Island. Having submitted my letter withdrawing as a Foreign Observer
effective 15 April 2011 I depart the Commission with a full understanding and
appreciation of the unique role that I have been privileged to perform. Needless
to say it has been both professionally and personally rewarding. Since the
completion of the last report the Commission has continued to independently and
rigorously investigate the significant issues with which it has been entrusted. Its

work is an important reflection of the commitment to the Rule of Law.

Kenneth Watkin
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Brigadier-General (ret.) Kenneth Watkin, Q.C.
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Professor Timothy LH McCormack

It has been an honour for me to serve as one of two International
Observers for Phase II of the Public Commission appointed to inquire into the
maritime incident of 31 May 2010. I was formally appointed to the Commission
in June 2011 to join Lord David Trimble and to replace Brigadier Ken Watkin
- a formidable undertaking because of the esteem in which I and all the other
members of the Commission hold Ken.

There was no basis for any personal feelings of inadequacy. I was warmly
welcomed by Justice Jacob Turkel, by the other members of the Commission,
General Amos Horev, Ambassador Reuven Merhav and Professor Miguel Deutsch,
by Lord Trimble, by the Commisson Co —ordinator, Hoshea Gottlieb, and by the
research and administrative staff of the Commission. From my first visit to the
Commission in June 2011 and through all subsequent visits I have consistently
been received as an integral participant in the Commission’s work. I am grateful
for the warmth of that reception. My only regret is that I did not have the
privilege of working with Ambassador Shabtai Rosenne who died before I joined
the Commission.

I considered the focus of Phase II of the Commission’s Inquiry - Israel’s
Mechanisms for Examination and Investigation of Alleged Violations of the
Law of Armed Conflict - both intriguing and laudable. I was impressed that the
Government of Israel was prepared to undertake this broad—ranging inquiry into its
structures and procedures for investigating alleged violations of the Law of Armed
Conflict and that they would do so by involving international observers throughout
every stage of the inquiry process and ensuing deliberations. Other States would do
well to follow Israel’s example by including international observers in commissions
of inquiry and, in my view, Israel itself would benefit from consistently following its
own lead in the proceedings of all its other commissions of inquiry.

When I was first invited to replace Brigadier Watkin, I was acting as
Special Adviser on International Humanitarian Law to the Prosecutor of the
International Criminal Court in The Hague - a position I still hold. I discussed

my Turkel Commission invitation with the then Prosecutor, Luis Moreno
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Ocampo, and we agreed that any State, Party or non—State Party to the Rome
Statute, which wanted to review its national processes for investigation of alleged
violations of the Law of Armed Conflict should be encouraged to do so. I remain
grateful for Mr Ocampo’s endorsement of my involvement in Jerusalem.

The subject matter of the Commission’s work is of fundamental
importance, not only for Israel but also for other States desirous of complying
with international legal obligations and for the International Criminal Court
itself given the complementarity formula in Article 17 of the Rome Statute.

The essential requirements for an effective investigation of an alleged violation

of the Law of Armed Conflict have received too little detailed analysis in the

past. It has been a thoroughly rewarding professional experience for me to be
involved in the comprehensive study now reflected in the Commission’s Report.

I am particularly grateful for the productive collaboration I have enjoyed with

the indefatigable Commission Co—ordinator, Hoshea Gottlieb, and also with

my dear friend and former PhD student from the Melbourne Law School, Dr.
Michelle Lesh. I believe that the Commission’s study has identified the applicable
international legal requirements for effective investigations into alleged violations
of the Law of Armed Conflict and the ways Israel can improve its procedural and
structural mechanisms consistently with such requirements. Of course world’s
best procedures and structures are of limited utility in the absence of effective
implementation. My hope is that the tabling of the Commission’s Report will
provide an impetus for improvement in both theory and practice.

At the time of my appointment to the Commission, my own nation of
Australia was engaged in an ongoing process of reform of our military justice
system. I was particularly interested in the comparative study of selected national
military justice systems by the Commission and was extended the privilege of
preparing the Australian national report for this study. A former student from the
Melbourne Law School, Megan Donaldson, now in the JSD program at New York
University Law School, spent a few months in Jerusalem and did a superb job in
assisting me with the Australian Report. I remain deeply indebted to her.

Although it was somewhat disadvantageous for me to join the
Commission in June 2011 after hearings with interested parties had been

completed, I attempted to familiarize myself with the testimony presented to the
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Commission. I was never precluded from accessing any of the relevant materials
which were translated into English. Instead, I was encouraged to become fully
engaged in the Commission’s work. It is my observation that the members of
the Commission and the international observers were free to deliberate and to
recommend as we saw fit without interference from, and independently of, the

Government of Israel.

7

Professor Tim McCormack
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35



1MW 00 0PN YW aNRR HRIWS I8H NINTPNT 90 ¥ ,0%1177 NI
¥ ,7IPXY 77T 021917 NIYY .07 D2ARWH 92 WRWIT 037,007 17372
VOWNT D DY PNIAINA NINIWY FIPR ORIW 0D WWR 1YW 2RI 900N Y2
HPPY NIV YW ANTIAY DLW DX 21°12 01T NIV A°% ,NRT QY ORIRDIN
12V 713NV RNITT RO PV NIVI 393 NIX AP NIVI 0D 0% IN1pon

B.wnnwn® PRI’ 791

WININN NN ATYNI 0¥V 9370 NTY1 12N

VOWMT N3 VDI FIYNA 01N WM 2PV NIV YW PWRIT N7ITIINRD .6
DY (2712) IPRII ;92 ,(277) 1117 ORNAW /DID 5771, 5P 2PV DN T [POYR
921790 TIPT TN DDPWND WD 0T 0NN W MM 1D 11D .70 270
JTIPTR TIDET INDIDN YW PWRIT W 12vw 21PwY Y21 0D NN, TIYTRD

14.7773p K2 HW OWRIT PRI BP0 1AW, PRI IR ((2°13) 717K N

225013 YWIR TV 331 TIYNN 10900

0”120 "W Sw pIvX YT Y 7790 YW 72597 2077,2010 29 wIna L7
1977 2010 92V 21 B2 B.WYANT Y1) DIIDT ANIM J2IXT IPIAWiT ,0°DON
7791 ,°N0N IR 920 DNnY X5W vPMIT IR L,P7T 1117 ORNAW ‘DIID IMYIYY

16,77379997 2120 NIYARTA M2 (PN YW 7pn 952 701 M7 1t IvNna

TI0PIVD WY MMIRYII VOWNY MODIND? PN OY ,2011 PIDRA 14 P2 .8
PRI NP (2°13) M2R NN WID ,PRPPIDRT Q1 21 YW N AnmeY nvvoma
NT2YY 77231 A”IIN 0N PRUM (H2) NPR DN LAIVIIR T PPWND 1T pONN

.rights law established pursuant to Council resolution 13/9, UN Doc A/HRC/16/24 (Mar. 18, 2011)
.80 7pob1 , oW 13

VIPRD nP"D'? NP2°X7 ATYNN 1777 DN°NDI N°X1N2 IR D°D°pwni 5w YR 17917720 Hw 0»woRn onvwin 14
INX2 BITPD I (MURIIATTYIN T : 1979) (R7YWNIT) TURTPIN UM T (5770 NIYY) 2010 XM 31 0170 07
.www.turkel-committee.gov.il : IX7 ; 7Y YW LINVIRA

TPYYI LOWAT N2 VDI NIV N I2°XT FIYNA 7137 07001 012N MR 32-7 AYWHNR YW 2134 movnn 15
79X 77Y1 720 YW 0PWIRA 0P0ID L(25.7.2010) 72010 *RMA 31 OPM 17 YITRA NP 1AL, 2p70 2py 0T
5o9Y ,RTYNn S LIMPRA IR VIO N2 TWRIN ATYIN NTT ARPRDA NRRN IR

(0I9772) LDWT YW INMWKRIA 31.5.2010 1M *9°7 VWA VIR NP>722 7I9NN7 32-71 AYwnnt YW 2297 quonn - 16
.(4.10.2010) 79”7 7117 °XN3W ’DID YW INPLD M2APY2 - Y0 APV

36



.29 29pn 7IYNT Y 3TN 75 HYI 2w 17173 03 7IVNT

JPPNIPPM YNIMY /DI DR PRIV NYwHn anem 2011 °12 23 P2 .9
Y9957 177 %22 X991 ¥2INT YW IRV INIT MMIRII VEWAY INPNT YYP
DIPNT TT LPPUN ((2°P2) YR DN YW IMIpHA T JPRwnD LARTA TMIRDIIT
APWNHT VPNV X °5,7TYNT YW PIWRIT 17172 03 IR 02T, WA
0°2°%7% Y3113 VAR MIOT [..] P70 K27 DD°pWwnY °3 ¥apl IV 1) 9372
YW 01203 2D pWwniT 12YD TIYNT 1 NULAT *DYW 7,7 FIVIN NIRRT
DXIAM 7397 WINPT AIVIT MW? Y52 YD [DIXI 1DNNWT ,wnn
TIVNN PW 720w ARYRNR RYW LMY EAIVN0 2w nImTn wh aabw vonm
onY AT TIYND .2°DPwnT YW anpnnwa RY? - NO1%1D P21 NI A -

2% 29pn

QW YT DONMIN QURYI® IDOM DIPNIRY 1IN FIVIT 2w nImTa wh .10
9,0 PPH /BIID ,INOT P2 L,Y0 MW 17177 MDA vDWAT DINN3
0°7 21 Sw N nmvh 1799513 IR vbwnY apbnng wrI 1 Y
119177 WK ,0Ip DIX?P /BIID FIVNY WD 03 75 .2011 IINVDHDI WRPPINKT
2R°723 /DYIDY 2,7 IMI32 19 NLIDILNRM NV DIYW IR VOWNY
'R PIDAW *VBWNTI MIN®IT Y¥Y 07T DX 19M0W 2, TIRIIT NY0IIRM 0193

LPDIXNT WI2°32 3TYNY IRV, AT 070

,J7 2273 13m1 NINW NIDIPNA IV NTIAVY Y0V YIXPHT NN YV 11
D NPNNT L0 TPNN 07IRN 2Y2 017,977 PIRAN 027 D°LITIV0I 0IVDWN
2wh Hwon 177 YW A2WAT NN DR 7Y% WY TN onIRDIAT vDwnI

N N ] i (L i =i i i i

YV 2PY> 0172 TPV LDWAT N2 VDI MWKIA MPMXT TN 32-7 APwnnT Yw 3338 Avna 17

91057193 WAWN PO PA VTN ‘9118 .(23.6.2011) 77T PRWH MH - 2010 XA 31 QTN 7977 YITRA NP1
PPIVOIR ,TMAYM NVIDIOIIND MR VOWN?

.3 yoa,1 w7a oYY, ATynn Mrn111anvunnn nuInn - 18

D°LDWHY DO N33 AMID MIRIA VOWNY TVYIPDT WKRID D AN PIWNA Nya nw Jprn ana 19
SARDINIT MMIRDIPAT LDWHT PINIW YV WK TNV °I0*122 DRINT NYIDIPIRI

WX 710031 219w IR 0BWN? 119197 WX 229D vDWN?1 *amID IRV vBWNY 'DID .U UINIP 9T 20
nAYWn2 92n5 0P /1D WHwn 1998 NIW IR .PINI3 2P NV OIIINR ,2IR21°21 211973 *2790 vdwn® Apnni
LR VYD MMIRDIAN P N2 MW DOW DPRWIID 1IN D130

NY0INR ,D°VOWNY DO N33 INIRT TV WY TIRVPINIT VOWNI DIR NIMIT? 'BIID 0191 1IN 9119 21
270K ,TIRNIN

SPPIVOIR,TAYH NUIDINR ,D°wdWN? o °a ,Ph.D 22

37



DMIMY NYRINT ATIAY? 110,10 195 24370 11 17T 2,00 PIRP NP0 7T
.0915% 7173 7IYNT OROVK 2R T PID V21 123 TN 010N

HY1 997301 *YIRPIT NIRT DONMINT QXY QY DOVIXPHRT 0WRR Yy .12
1999W3 25,.2°5093 YWIT T7, TV 17 NIRRT NI 1%°1 077°°2 DIX°NT
nPVBWNA AT YW ARpTYA Ma0 1w NPT PMYIS 0rYIRpni

STI0%1 R0 11717 T DANG ROXIN? 7IYN? WX IR

NTYIIN W Wn N1

nuLnnY 5 §PYoa AW APRW? IYVNN AW W0 07172,2°92 InRD .13
O’ APAM ARPIAN PN ORI ,MNRD L7IYNT N 7272 Ahwnnd
DI PXRIW"A 37 ,ANPAR0 21T YW NIIDT 1272 MIYYING N1UYLY Nnbn?
,[2010 *Xm2 31 QPH 77 YITPRA] *AO1I7 YIPRY DR DWPH RIW °0071,°990
WY 26,7990 VOWNHT YHH0% arNTA YRIWS NI W ANI2I8 DX OXIN
NI 12% (examination) RT3 NIIT P2 7INAT IOWYI 3T 17772 0D XD
071 NIV NN D NNINT 172 7INAT INwYI X2 X, (investigation) 7PN

D191 WY

MIRDPAN VOWNHT VP9 P LANYA 1T IPYA TRy 3TYNN Cryh .14
VOWMT 9723, MIRYIAT QIRT NPT VDY DY FIVIIT 791D ,13 193 IRV I
D»LIM? AW 933 MMIRPIAT VEWNI 71 TNT NN 177 KV 0200 IR
vEWNT *9%23 YW N1DIT 9372 NIYLY MNP YW AYRPM AR*I3) 3TYNR NRprIaY
DPLINYIT D937 DX PP W [IWNA RN 03 TV L(IRD NI MIRYII]

207 P Sw 0955 NINIPY 197 29K 2N NPINT VDY YW

L07RAXT TPPAN 02720 111302 P°Y2 T7p0NT 3TYNT NP2 AT N7 .15
*1°7 HW N1ID7 9272 NV 277 DN ,ITYND WY 1IN m 9w *5>

277K ,97 DUIDINIXR ,DwBwHY Do A, J.S D 23

.(J.S.D 7xInY 77°mYN) 277K PP 171 NYDINR ,D°0DWAY IO M LLM 24
279K, TIRIINT DYO092°IX ,0°0DWRY 990 1A LLM 25

1w oyh Ty rn aTanennn nuInn 26

38



TRZM ,NRT QY .MM NP0V NPT INYAR Y190 ,97a% 9990 annvi
15 ,NIINR 0V’ NI YW AR AT 133N 03 pI7av 11017 AIvnn
DX 1°2,9779071 °N2 NIPWI (272w :1272) 22957 1IN AR MW PRI nYvwn
IWPRW DOYIIPR NPPNA 137 JIIRIWIT 7T MIRI WIPRY D2YIVR NIRRT
MIRD2IPINT PPIRDIIAT VOWNT 2990 YW NIIDI 7272 NIYY D WATY OXRIWwa
NPRIX7T N3IVMI 72 ,MIVYARN NYIP 23773 02132 29713 759 03 MW 71

JPIIIRT D193 7Y

Y (oversight MYNWMI) D°NPDMT D°11133M7 DX 03 73N 752017 7IYNN
,(review NIYAWNI) ONIX DIPAAT Q2NIAINT DR 137 ,7PPATI 77727 11130
97 NP2 YW 7172 1221 P 173 A

N30 ,N1INR ©°°H2 .TNY %10 BDIX 1T 1737 2 10X N opnn AT .16
PRI NN, AR, AN YW NIPRWA PI NNIPY-NPNTING 7973, 7IYNA 717 37 07T
DR 7I02%1 7Y, 7702 °°7 YW 119D 1272 NNYLI NINPN PRI P17 v

.0°°10D 0PN oA WY

W 117772 %D 3IYNT AR IWRIT 17179 X129 03,91 011277 9w .17
119 W NIPRY N121%7 ANT12Y 7201m2 199w NIDDI MIYRW 11T - MO -
°11°2 12 01°2 73°717 IpAn 00D 0N Y./ NYPRIW 71Nan NIwn
¥5°97N2 ININYHI PPIRD INY Y FUNT PIN QW 1173 1AW °pH 1717 2012
nPWnna NIRRT NYAR 37970 11371 197 5 1INV T PIN SRWIIA Mvnnn nhap
3T P2 T WP QPRI PwRnM RpLR LWNT OY MITNRNAY Y3
217 PITRI PYITING 2DI3 YW Aw LW PYDAN ,11I5N7 N127Y 27 nxY R
19207 7513 YW1 MMIRYI 7720737 VA *DI3 YW 0TIPENA AT 1717 77,19 19
A9R NP0 VMDPTI PPAT TIPIT VXY B0 MIPRI YW WP 0°Don
X7 ,07173W N1V YW 13390 DO NaY *9anT AT RN 17372 NIINKY
11772 DRI NY2 DYV PRY FIVIT 77120 ,0°0W 0917302 79K NIP3102 POV

JIYRW TNIRD 778 [N

.12 PODR ,URINATYINNIT :IRT - 27
.(2012) "pNUN UURN DY MTTANNN 37900 P10 D107 9y NP M7 70707 A (187 28

39



ATYNIN YW NTayn nu'w

n*¥23 5w 7772 11277 ,NIIW 075772 7% WIIT AW YO0 DR IDOR 7Y .18
NI Q21T ORWI DX IPRAY 02TV AYHW 7IVI0 L2031 7D Yya NIy
; (DTN ©2T°PDN) 71INN VIYPIDY TN 3 TYWHNY SWDWNT YYPI MW
,273WT WK 3 NPRIXT TI0WNHT TPEA ;(17XDT :127?) YWRIT XIXT vIHPID
1975 573w 0PN NIYY NP¥TA3 D°POIVI D*HIATI 37AW YW CuDWNT YR
YN T W ,AIIRT NIV TR, 0782 07737,0TR NIISTONAIR YW 030X
’DIID - MIRYIIANT VOWMT QINNA TMIPINT IV L]D M .OMIPY A TN
"9 QWINAY 03 WP A 3IYIN LD PRy 9771 2w 9317 /517D, nwia1a R
NI7I57 P3IR 77 DY 7Y WAITW NINITA TIONAW 22IPnn W 0 nIIve IR
TPHV-X ORI YW INABWA %12 P NITYY 133707 937 2w 19702 0YIX ,0IRT

1720 IR Y7 YW MY yD Tonna M

0°°n%T2 NPITYR 1231 ,72787 2192 YRR 279 DRATAW NIWAN IR
1IML°a YW oUnyvn N0 0°NYT2 123w NMIYA YW 0°p%n PR .NImInD
,ORT QY 277910 M0 9272 75wHnt nuLng 2891 Ak pInm son n1vIng
TIYNIW 190,030 01°NDTI 1AW NIV DY INRY 05,0770 03I
123V NPTV YW 0229109957 93 19317,19 15 .11 0°pYR IwnY 13917 X¥mn
M9IIRD 19370 NPTV D0 0TIYNIN YW 0I0PRA INRY MIMnND 0»nvIa
YW VITVIRT INRY BT 03 PV NPPART TOWIA DVXIPIVIIDI IRV IO DIAIN
Ry salh]

TIYII7 159 YW NIW?3DA 03 27 M0 HOXRI Q¥IY *DM NIITY N33 739N

MIWNT L, D0W NIPPR? Apvnna 2min 17853 073,001 0TI Oy
,19 313 .7ILWNA 01752 2YTRDN YYAY (09090 O1IY) NING VIPIEY
NNX NWHAAN AR WRII TAYY LI IR 710N VR QY 77IYN0 1590 Wab)
200 5y TIn5% nan Yy ,/ApIX NIDIY’ ¥R INRY MPIAW IN1NT 1pan
050N TOIW DRI MIPY? FIYNA A22°p W H7A%a YRaAng pnnd

.7 7y02,1 077 5%, 1TyIn PN 1T MU NuInn. 29

www.turkel-committee.gov.il : 387 30

40



71°°¥7 719037 03 AIYIIN LANTIAY PRWIIA 0°31757 DKW 1IP0I 002
TTRYY DIPRWT T17°2% 2°WINT AW QU1 07AIRDI9AY 079%10 DIMTa
972°%Y% DOWA1 - 0100 0°on0N LYNY - ATYNY IWAINW 0°21n0nT .1%IDa

3LATYNMT YW 0ITVIRT IR

Y2IR 12700 ,D°11°7 °1° AW N '[5-'!?33 DNPITY 16 7IYNA YW Yo7 702
DRPwa .0°50%1 0°N z'|1t>’?<‘7 DD YAIR IMIRPNT 197,0717710 0»n%72 NPT
7T 17979 /X MHDID 2°LTIDN DFPNITY *37IRNI 7TV 71D IWUDITW O2IVR

TPWYR WK LANTIAYY ONPANINT DINTH MDY YK % 77 77YIN
5¥ NI MYRWA YW 0701 NP0DWAT ,APNTAIVI AN DX IRV
Rrabh

P72 2131 YW DR ARNWT 03 7IYNT 797V 79K Y52 1va 1avn .19
IV APTRL10 M0 L(ANWNT TR0 :12779) NIP2IYN NPT WY YW 7pnm
APTAR 1A T BY NIPRM NPT 1971 0w ©°p°N YW DaTn vIPD3

(PR3N 7RYIaR $1209) P7%a Apam

A1 01PN

ARV DRIV Q2377 NI DR 027 500 WG 7RO NIvn .20
9IM2% AXI2 7YWN QNP 71797 7071 237 ,19K .NTINR NI YW 00110
~ MR VOWAT DY PNIAIN NHWAT TR 7Y DRI 013N 20902
nNRINT ANLWI 75w I0PWR NIT0M L,AwINY PIR ANIX YW 0°RING DY
7aNY DWp TPOR ARRM L,MIPINT YW Nwcia 097307 NINY NPudwnm
"7 5w DB MPAYI P172% 270 vIPIY VI’ APTPY OPIWDR 2NN YW
W3 953w NI NININT YW NPNIPP2 79IV NIWORN 03 X7 AN

.YXIW 2 NPRIXM NPVOWHT NIRYINY INARNT DRI

A9 P02 ,PYI00IR ,113P ,0"20 MIXIR - 1P2Iw MPTnn ww .21

ov o 31

41



s PN VYW 1PY DR NITA5M7 NI°TH NIAWAI 17 : DAYY ID0HM 1721 - T
59323, 771 NIV YW 0°3579 ©2AXMA NP2 NIIINRT D°IW NINIVH P TR
,JPIIIR P0IY9IR NP2 NYIINGT 7R, NPNPIN-X? MXap oy Ny
TIPR (PRI IPRWY OPIRDII PPIM NIDPY) NIV 310 NITAT 7AW 073X
vOWNT *295 YW N1DR YW 7P ARYI2% MIYPYC NIDTIYN 172 MYYIDT ;7702
X°71 - 933P VOWNTT VW NI YR NMIPTNN YIIRI PIRDINITT "DIR?II]
NLW NI (TIM PIT) 1R 0PNW IR - DRIV 7ROV AT A0wa

PHVIPLNPT VOWNT

95m ,2°1TI0 MITN QWYY DOAMIM 1IN NIPPOR NOMY TNRY .22
07752 D°7°PONA NIPW 29157 "wyn 11°0%1 Y92 QpYNW ,NIPTIAT WWH NNR
" DY 9291 PRPPIDRT 07177 1IP0IV MIPTAT YW NPRIAXT VDWHT NIDIVH3
VYPIDd WMWY ,3277IRA (Creighton) 7IV1p NWVIDII’IIRM DL IV 'DID
DM PN ((2°1m2) B7OR T DY 920 TP 0717 270X RIXD ORIX
"1 HY 7210 *PIVOIRT 17377 57T RAXI NPWRIT NORIXT NYIIND TUPVW
PRPWNI WHWNT P2I00IRI 1129 NVOINRD PRIPRH YNINY DIID
JVOPI? NV DIIIRM 17 IW’D DD T HY 1IN VMAT NI I TIYNY
130 YW 591 /51D 210 HY 1230 217 07177 2% w132 (Lancaster)
1INV 277 HY1 (AITIR) ©IIDPIID ,AIITIROII-TDIPR NVIDI’IIR KW 130 , 3177
NVIOIIIRM 973 MW /BID VT LY 120 NI 17IT7 5IRID VI T
(Netherlands Defence Academy) ]1?1!9’:5 n"739mn PRTPRANT DTIVONAR
NIPRAXT NI NI NpYnnn (4. J. M. van Hoek) PRI 191 (.293) 7707 77 Y

.0739R2 °%900 yaInn TIwna

Y1 P77 NIPRO 1P YW L(7T 117972 73 4DD1 IXT) T PORW now 0 nnIny

5w N7 7272 NIYLY MINPN YW ATRRM ARYTAR 377 TIRNI NPT JNIRI
| |

HY YT WRaN1 T .A9R NN YW 0210 NIMST T DY WY anonvi T

TINY 2 NP T Yy W 3127 0T YW NI 01PN D°PTIAR NITOINT

A22°PW INX LIVPAM 7RY737 22°970N0 DY 191 ,NPAIIR DWW T DY NN

.0°1°1¥ 15013 MINYWR D AMIANN AWR Y 7710 0PNXIAN MIMITE DX 7IYN0

JRPID w nnIPIn furY Yy nvn f°077 17 70’0 'D1ID 32

42



QDM DPXY DPNIINT NINTT) LAPR NIMT YW 013°0 X33 731 1717 W 1A P
.71 1777 /3 7DD NIpHT NBWA

7RO NMYY FWNR AN DY BN0T9NT 1300 1230 AT Ivnn
SMWNR

'aTNN NP 1IN

7RI KPR, IWINW 01033 NITVA FIYNT 3PN KD, PVY InRD .23
P73 ¥3°97NM SYEAK *NY3 1DINI DWINAY 7IUMA 0PN YW 03TM 03 vIPDI
D3TM AIYNY XOXMAY AWPA 97357 PR AIVNN 1991 71D J0 QwY avpnm
JWIINW 02510137 0»1R%ID1 0P MIRDI2 NINITA TIOTIR O 28 :0°P°N 60-3 2w
1132 ,77YNA FPIIW DPIIVP DY 0M 30-1,07R NIIT MR YT DY IYNY
DOYIPR ,NPRAXT TIWWAT PW 71PN MINDY XYW LY OTPAAYW DIVIPR
DOYIPRI ,OIWOKR 2ND DAY WY ROW LIMIN DRIV TI0WNI TIpRIw
’2 [DDID NOIZM I7¥DI DR IV 109 N7ID) DIWOR 2ND WA DCAIOW
197¥1 7pY727 2TI0° 1DIXD IPTAW 2PN 10 1IN LAT DITH NN (7T 17972
SW N2 FINAW L1391 TINN N PRI 7732 NP0,V NIY 7Y T DY
MLYARY YWXANT PRANT NN DR ,0°P°N2 YID°01 0IDT [DIX DR 7Y 1IN
7T TIVIIN PN 1R A7 XOAW DD ARAT NISPR NXY,T°PNA APND 9372

PTI0°7 ATy Yy nb

0?IX ,7D°PM 713N VLIWY I3 72 PR NRTD NPA3TA 77p773 %3 1Y NN’
D1PPRY NPT PYIDA NIV 1AAW 223777 M QwINaY 77N TIwDR RO
AT MY PRID 210 HY 2007 NIWA 739V AT DT TR 00 Y T
37 7772 W 7PNIRYIN 03 .573W PN 2523 19YITW NIYLI NINYN NP TR TIIRY
JTIYNN DR WY

.(J.S.D RIN% 7nbn) 277X, 1 NY0INKR ,0°wDwn’ 0o i3 ,LL.M 33

43



N7 n13IN

217 N°2°0H7I37 N30T DX VYIWN 'K PID 0PI AW N P95 AT n7IT .24
IR VOWNT *P9D YW NIIDI 9372 NIYYLI NP YW TP AR Yy
Y2IX °DY 17121,0°I0K7 17177 %P2 41173, 7T PID (N2 217T) TIRVIMINT
PRI PI72% 72N 0720V NINPHT AN 1WA R KIT TPYW MYRY
DAW D3 MIRVAINIIT MIR?IAT vOWNHT Y723 YW NIIDT 9273 NIYLI NINYN
NIIDIT 30 71 5 ("2 22PN D) DIV PMIRYIINT VOWHT *DIVA DDPNVN
PRI P17 7207 DR NIRRT NIV AN (72 0MPI0 717) PRI P17 v
$ (/20%1P3 °N1) MY TNIR PV $°DWn 12w RN 02101 VIR N7 T8
vOWN 9257 OXNAA 7P ARYT2 TIY? W2 01D PYW 079957 MIIpY

(2070 PRY) PPIRDAT

JWRA TR0 30N TIYNY WNIW NIMTI YW 0150 X7 2 P .25
QPWPH 1POPW IDIRT NR 172071 IRNY R°77 7T PID 2w nTwn 2o 9InKD
TIP3 ,TPI07I2,PIV0IR ,TTIR 27N NITH WWA MMIRDIAT UDWNT 292D
NIMT2 WINY AWy 072w 0N DNIRI WINW WY AT p152 95,991 T
.0°IMX 0°PID2 02 AWHNW TIVNAY Q2NN K21, 73IVN WIAW 07NN

.OPXY MINYTR QY IHRNTI P77 %Y 1IWw? 7vna Awyl 1270

NI3077 NAXIN NP AN PRI F1PATI AP T2 213N DR IPI0 A PID .26
,2XIW°2 NI XOAW DD MBI MPR? 2T DX DRI NP20RINN
A2 ROV P27 MIRDPAT PP PRI W PnIavInm Jinn A% XOnw 2
nNIvIIDM ,PIBA YW W PN (12070 AnY’) 17D VORIV TR I
7127 797 13°33W NIIDAT DX NIIPTINT PRIV A MY NPPVPIT NIRIITI
YW 7D PIVW ,°IDN ORIV 1T NIIDINT NIAVA AN - W07 ,1pnY
,PID7 YW SWOLWi PN (12 07PN 7I1Y) TIRVAINIAN MMIR?IIT LOWNTT 299D
HW NIID7 1272 NNYLI NINIPN W 79°PIAY AR7722 ©°P0IVI D°NIAINT DIRING
MWIR LDV LD7AR 290 DD NIMIONT IRV NI MPIRDIPAT VOWNHT *29D
°19’) NIYIINT DX 0°7p27 Q°AREAT NITOINT 191, ° TR 37171 0710 ,573W
7°PRAY Ap732 AnPNEY MYYR MvIDN ,PIeR YW ¥R pYna (2PN

44



Na%IN P97 YW 19102 (20PN NRY) M Y9I MY ,0onwn 0°113an3
01T 01113113 DY BAW B TTRAM ApTIan N7 vnn Yw mpo
(2871 PRY)

QPO PRIV 1PN AR7IAN 219130 YW aNHRNT NPT Y TP .27
('3 PIB) IRV INIAT "MIRYIIT VOWNT *295 YW NIIDI 9272 NNYLI NP3
DNRIWI TIN ('R PID) *PIRYIIT LOWNT ¥295 *DY PRI NI YW 1 aIn®
7P721,90°7 "2 .(2 PID) 1IP0I NIPINT YW NIPPVRIDI NMIDPNWNT NINANY
VDWMI NITTINMT NIPAYY 1571071 PRIV P72 NITINT NIV YW AnRNan
YW ANRNAT APT21,]0 393 .NPRY 700 A0 [PYYW IR INITT PIRDIN
191, MIRDIAT PIAW AYRY YRIWOT P MPAY 7200 DR NInvpnn mvi
Q91D 077 [7°D PYW 7T NIAK ARI PRIV TR P12 NITOM PTI)

SPIRDPIT VOWN 22207 1R 23 YW annrNTY,MIPAYI PI72% OXI22

MEYHAT 191 AIYNR ARPPOIW MIpONT ATy 5% 1YW 03 T pIna
2799 07187 1% IXIW DRI AW

31 01 10 VIR YW 7°PAM P72 19IX PNTIPI KW 1LY T P .28
NIP721 72 1DIRY (PDIDV IR DINRW) (72N 7PN PPYND IR WHWHT,2010 2R3
YW PWRIT PPN .PXIW A 719702 2T YW N1BT 1272 NIYYI NINYD NMPAN
QORI I90n PWw 79%p 77RO L7392 NIING QWYY NOXMPNA AR AT pID
P72 NIV 19P01 P57 YW MW PPN JIWRIT 17172 720772 1IRINY 00
NITAR 1171 P57 2W W LW 1PN . HRIW A DUV 213N WP TR
TP R7I20 NI W IWPIA 0YITPRIT NI2°01 TINn MYV N1AI0T I
IR D3 ,*MIRYIAT VWM 923 TIRY Y717 VIR NIPN2 0TIPDN 1DINY

1T 17372 001 b

45



PTIRINM ATYNIN NN gy

7T 1797 2w 1Y 1AW RN AR7720 9772 w2 ,77 1717 YW InNDa MNRD .29
*5%3 177 ©°1D *5%3 177,0°2IWN 0*NPITNI 07PN 070N ,0PVDWN D°VN
*3,¥12p% DIpn W, AIYNR PW NP 7°1°T 002,019 TV 1YAIwn PN
D 1*°p1 719191 *1°7 YW N1IDT 1272 NIV NINDN YW PR 7R 20 2N
*0% YRIW* NI YW NI oy 29 7173 ,0°3WwNn onYIvD *3971 PRI
W 1IPIIW 0YINR DOPINN2 %D 7IVIN 7730 ,NRT OV OMIRPPIAT vDWNT 299
QIpM WP DPINNT 1B QIR 031 PRSI AP0 NN 2N nt opn
NIIRIT - NINMIOM NIPPVRID ¥ TIYIIT 7720 T .NPIPRT NIITINA DIPWY
,WATI1° 22mID 0% [N1W NIWIIDA NI2IND NPT NIYW 7Y 20 - [H3YIwS
73 ,M179772,792 PR D™IPW IR 2PN TR WOV FIVIN RN JWRD 0D
0°3131n% 0PHRITR 07TV NAWRY 0°977 DPINT RPR 27N 00D DY yoaxnab

.an%IvDo 25779

HXIW> NPT PW nemnIba ANRRRA 1AYR AIYNS AXnn L XPaIY 70 .30
Yy 7I7%7 792 P70 L3PD 2V NI 12 37000 YRIWW NPmIRDIA NI
DR NI9°7707 NIPINIR YY1 A9R DPINNA YRV 7900 YW 7PHRD YR
DR 1PN? X7 AIYNR PW NINR 72WR A39R0 NPYRIWCT 1INV AR NIDIvn
%Y NODIAN TIPNA MDD 9372 VPAAN PEYW Y7A%A NATNT AP uRID:
N2°%p 232 177 I01PHA NYIA DR P9V DNY WOw NID0II NIXDMT .OY¥ANT P RaN:
W TIYNA NYIY L1513 LR ARPND 9372 17857 YW Inuonn 1nnY ovnt
WRIN 2IPYI OWRIT ORI ¥IINT YWY 17¥07 YW NP 0077 DR nNwh TN
SW NP M MIP DI DR PINY 077 By 7IYNR 7809217 T .aNIT0 NP DX
NIVWN NONYW NIPPRY WK IRIXT *VDWNT 3777 2V IR S0DWHT 3777
11 37177 PINN2 2 PYIPR YW ONTPPR DR 12AVRY 37910 %0000, ORI
731 572W3 0PI W NI NINYN YW apvTan 1Pyt o3 b7 axh mownan

PIMPNR W p27a0 "N1n YW *1an NPWwA TR wUW 3TYNM? A8 ,07770

1 PID 72%1) 7T 07T MIRNINT NIZYRT 18 Wwaan1 737 Hw w2 31
IR NIPINMID 79912 03 YR Phn 1w "INR .('I’ﬂ'lX’??Dﬂ'l

46






1719 "MINYI* 2N UaWN2 H2INY N°2*UNNIN NII0NN R P19
MINIAN U3WNAN *193 19 N119N 1272 NNIYWI MNIN Npnn
PINWIININD

N12Nn

"MIRDIAN VOWMI 2N N2V NIAONT NIV KIT 7T pID Pw Y .1
SRV IMIRDIP AT VOWNT Y23 YW NIIDT AT NNYYININPN NP P20
1121 ©277T0M 7 PMIRYIAT VOWHI *BIY TIXPA VI PIDT YW PIWRIT PN
QIRT NIPIDT VOWN 137 IRV IAITT *PIRYIIT VOWAT P93 ANWKRI WK,
YW 3R PPN LAPIRT NYIAR 1T 09D MIRDIIAT VOWNT IR
Y595 YW NIIDIT 9372 NIYYLI NINPN MPAYI PITAY 7N NINPRIT 1IPO> PO
DPLIMIT VOWHT DIV DDPNWN DAY DD IRV INIT MMIRYIIT VOWN]
YW NI NI DR TIVNN IRAN P57 YW W Hwi pna (1?2 0MpIn AnY)
73 M2 NIIDT JNIR DX 707,799 1DIXD PIRY I PPIRDIAT VOWNHT
NIPPPNT NPV 138 PAD YW Y2277 PYNa (20PN AnY) fAnntn sywy
PRI 0101 VIR YW NITIVI DYDY 199 7PN Ap°722 MINDY 72107 DX
NIPYI I0IIDY PADR YW W NN PPN (12070 CNnY) MY MR Yy 1w
IR VOWNR *H23% ORNIA FPMI ARYTA PIY? W oD YYw 0»vvon

(20" PRY)

48



vl N

M52 WINW PP 25N MI532 WINW DX 197017 MIRYIIAT vdwnn .2
NN 0277707 192 WINWi 17 .(jus in bello) 'mnn2nm 21101 (jus ad bellum)
L1192 WINW PY 107K 1133 NP0 2P0V O M2 WHNWRY? 733770 NORWYY
71372 NI PW TN1T; 07IRT NDYANY (4)2 HPY02 VIR AN VDWNI 1M
NNvIARY QNN ;07IRT NPAND 51 YD A3 VDWN? DRNAD ,NHXY

LO7IRT NY°NY 7 P90 °DY 22 0pIPa INY AR

MIRDI27 FWDWAT WA DX Q¥ (jusin bello) RN ,nnmyb

"PPVT MY T an1ok 531??31 (LR LAR ) "[5:'!?33 1152 WI2°Wi1 DX 1°7017
international) IRV IIAT IXDIAT VOWAT IR ,(laws of armed conflict)
NIV’ 79712 P 21 WK IRV NI PIRDAT VWM 2 (humanitarian law
NI"15777 ,0929I77 DX 97701 ,°IRDIA7 vOWN2 N7 (armed conflict) '711n
3,931 D°yBWIN IR 1°11 PI°Y2 0%V 0°vID%I NIPIAY NITHIVA NI
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Sick in Armed Forces in the Field, 75 U.N.T.S 31, Common Article 1 (1949); Convention (II) for the

Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at

Sea, 75 U.N.T.S 85, Common Article 1 (1949); Convention (III) relative to the Treatment of Prisoners

of War (IV), 75 U.N.T.S 135, Common Article 1 (1949); Convention (IV) relative to the Protection of
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(1)38 7°yo .Statute of the International Court of Justice, 1 U.N.T.S. 993, Article 38(1)(b) (1945) : X7 6
LN 20 NPapy ARPLPID MIRDIIT VWM PAMIM 293 YW INWINT NAIVY DWITIT DWINDR W 13vn (b)
.(opinio juris) 7R VPIBT *D HY YIWDH NWVBWH MIINM NWINNT ; (State practice) AT TR P28 NIVINRI
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The Inter—Agency Standing Committee Task Force on Humanitarian :I87 77 0dwn’ nnnn IRt 7
Action and Human Rights, Frequently Asked Questions on International Humanitarian, Human
,Rights and Refugee Law, 2 (Mar. 4, 2004), available at: www.unicef.org/emerg/files/FAQs_IHL.pdf
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“Soft International Law is an important body of non—treaty standards :X277 79182 127 7737 DW
usually adopted within the framework of the United Nations system (declarations, bodies of
principles, standard minimum rules, etc.). Although not legally binding, soft law serves to interpret
and elaborate treaty provisions and to develop new standards in emerging areas of international
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Instructions for the Government of Armies of the United States in the Field, :X»317% X7 .075Ix2
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[Aln armed conflict exists whenever there is resort to armed
force between States or protracted armed violence between
governmental authorities and organized armed groups or
between such groups within a State."
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“The present convention shall apply to all cases of declared : 3 W”7 2°¥% ,72¥7 NIAKRY ANIWHT 270 XY 17
war or of any other armed conflict which may arise between two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them. The Convention shall also apply to
all cases of partial or total occupation of the territory of of a High Contracting Party, even if the said
IR 72 I3 .(PYOI 223 YRIW? NTRYY Y3112 12 w771 29V IX7) occupation meets with no armed resistance”
“The situations referred to in the preceding : (4)1 P¥02,13 w71 2°¥2,020'TMIARY TWRIN 50130 JIPIINDN
paragraph include armed conflicts in which peoples are fighting against colonial domination and
alien occupation and against racist regimes in the exercise of their right of self-determination, as
enshrined in the Charter of the United Nations and the Declaration on Principles of International
Law concerning Friendly Relations and Co—operation among States in accordance with the Charter
1°y0 SW 23m3mm 17Y0na 117700 MK NWRIN G010 NPITINGT TX 7R SR 00 ™% .of the United Nations”
A. P. V. RoGERs, LAW ON THE : 187 T ; 15 W~ 9299 ,2 790 - "WRIN 'RIND U190 IITY 771 WP IR L(4)1
LESLIE GREEN, THE CONTEMPORARY LAw oF ARMED CoNFLICT (2nd ed., 2000) ; BATTLEFIELD (3rd ed., 2012)
.(GREEN, THE CONTEMPORARY Law :19719)

“In the case of armed conflict not of an international character : 3 W”71 2°¥% 72T MIAR? ANIWNT3/0:IX1 18
TN WA G013 NPII1197 IR 7Y ; occurring in the territory of one of the High Contracting Parties”
“This Protocol, which develops and supplements Article 3 common to the : 1 °¥021,14 "7 SyY Nt
Geneva Conventions of 12 August 1949 without modifying its existing conditions of application, shall
apply to all armed conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol I) and which take place in the territory of a High Contracting Party between its
armed forces and dissident armed forces or other organized armed groups which, under responsible
command, exercise such control over a part of its territory as to enable them to carry out sustained
and concerted military operations and to implement this Protocol. This Protocol shall not apply to
situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence
W 9010 PG T8 730K X .and other acts of a similar nature, as not being armed conflicts”
ANTHONY CULLEN, THE CONCEPT OF NON—INTERNATIONAL ARMED : 1KY TI¥ 3773117 179912 99K 137791 711K
CONFLICT; IN INTERNATIONAL HUMANITARIAN Law (2010)LiNDsaY Moir, THE LAW OF INTERNATIONAL ARMED
.ConrLicT (2002)

L(PIRD IV :15;‘!'7) Prosecutor v. Tadi¢, ICTY Case No. IT-94-1-A, App. Ch., para. 70 (Oct. 2, 1995) 19
3 W7 Y2 ,marT NINRY AMWwRT 20181 20
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Territory is considered occupied when it is actually placed under
the authority of the hostile army. The occupation extends only to
the territory where such authority has been established and can
be exercised.”!
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Hague Convention (IV) Respecting the Laws and Customs of War on Land, 36 Stat. 2277, Article : 987 21
(RN NP £ 727) 42 (1907)

GERHARD GLAHN, THE OccupATION OF ENEMY TERRITORY: A COMMENTARY ON THE LAW AND PRACTICE :IR7 22
OF BELLIGERENT OcCCUPATION, 29 (1957); EvaL BENVENISTI, THE INTERNATIONAL LAW OF BELLIGERENT
Hans—Peter Gasser, ;(BENVENISTI, BELLIGERENT OCCUPATION :1‘7?!'7) OccupPATION, 4 (2nd ed., 2004)
TV 274,237 YA ,4 W7 Y9 Protection of the Civilian Population, in FLECK (ed.), THE HANDBOOK,
46 NpPODI ,NIURT 790 pawm 7 (7717'1’!9 N3v7) 2010 XM 31 01N 107 ¥IPRDI np*'r:‘? N°712°%87 ATYNT IR
DY MIXDIAT LOWMA DD NYIPNT ATHYR DR TIYNT AXNR QW (UKD ATYNN 0T :19AY) (R7YWN)
775N %% @3 1POR ANYI ROXR” ,N°1072 [1°7I10°IV2 0°°KR3X NINID S0 72872 7%R0N UK VI RN
Case Concerning Armed Activities on the :1X7 7”12 DX 17 7I0Y ARYM 12 DIR? .7NR»pR 72wHNT YW
190 P :15;‘!'7) Territory of the Congo (D.R.C v. Uganda) 2005 1.C.J. 116, para. 231 (December 19)
COMMENTARY ON THE IV GENEVA CONVENTION OF 12 AUGUST 1949 RELATIVE TO THE : 1X7 NIMXR 770Y% .(MTINR
IRV :]'7.'!'7) ProtecTION OF THE CIVILIAN PERSONS IN TIME OF WAR, Article 6, 60-61 (Pictet ed., 1958)
5w 23¥nY n07on ]’3'7 7 Y AInn 1°2 0»r2 25w PR 797°=17 °2 WATI o ('Y 0117 NNy
3 XY% 271X N70>I0Y 0131 IO MD 7AW B8N PY X 0°0IT NPNPAIPI 7O%ONT T W DnYINN 231 WI%d
(“Even a patrol which penetrates into enemy territory without any intention of MowWa IRW 1Y 711
.staying there must respect the Conventions in its dealings with the civilians it meets”)
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,N1°¥°2917 7227 NINR 556-47 ,45-42 D°D°Y01 ,21 W' Syb LRI NIPN 77 IWPR2 IR NPY°277 7217 DIDKR
*5¥13 D153 WI2D MLWA X2 NINID TPD1 °2,AN°7 12,0771 1Y% 0°9°Y0 .78-51 ,45-27 0°D°¥02,3 W1 Sy
N3I”1070 P, 112701 5w 172 Dy INIRD T NIN0M 1AW NI10m07 Y992 RIDX IR XIT ALWR W11 100 I=lani
nY P N RS OrP2 N1YIIN NI2IN YW 7MWa 03 7T 25w KW ORAY TPDR INIR LVIDWT YIX°IT AR PIN
ICRC REPORT, OccUPATION AND OTHER FORMS OF : 03 1X7 .MUW2 D°2WIN7 1002 5y 733 "% 7707 By
Kenneth Watkin, Use of ; ADMINISTRATION OF FOREIGN TERRITORY, 17-26 (TrisTEN FERRARO ed., 2012)
Force during Occupation: Law Enforcement and Conduct of Hostilities, 94 (885) IRRC REv. 267 (2012)
.(Watkin, Use of Force : 1'7.‘!'7)
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Declaration Renouncing the Use in Time of :Xn317% X7 W ;3 7Pyoa ,21 w77 2792 IR0 M0 21X
War of Explosive Projectiles Under 400 Grammes Weight, 18 Martens Nouveau Recueil (ser.1) 474
(1868); Convention with Respect to the Laws and Customs of War on Land and its annex: Regulations
010 717U190 ; concerning the Laws and Customs of War on Land, 32 Stat. 1803, Article 22 (1899)

.(1)35 §°y02,13 W77 Y% N30T NIANRT TWRIN

MDA LOWNT YW TNNT PTINRY CIwn INR DR 7020 AR[2 MIRYIAN "7 p2 7 5y 9917 manann Py
“The cardinal principles :78 7poD2 ,9 W7 2°¥% ,3"WIN NYT NN IR 23730 Y9 Apwndt MRV
contained in the texts constituting the fabric of humanitarian law are the following. The first is aimed
at the protection of the civilian population and civilian objects and establishes the distinction between
combatants and non—combatants; States must never make civilians the object of attack and must
consequently never use weapons that are incapable of distinguishing between civilian and military

.208 P02 ,22 W1 Y2 NTINN 1117 IV 03 IR targets...”

17'77'1 nnp‘7 PROT X177 ,7732YT NINRI ART NIPNA 19D ,(combatant) amy Sv iabbiciinalyisl 5011 0IX DX
VOWNIT %93 NNN N7 IDON? D3 DPROT B°PM? O .AD°PNY ML 3% N’ DI Jom ARYINDY A n?a
IR Q7PN o°>°%1 "19m NIon 121 ©No°dN ¥ annbn Maw Sw Teynn n1315) MRV WIRDPAN
b)) ,n*w*&wn 71227 NIAR (1117217 TI0O0 23R M9IXRD2T VOWNIT VY °D DY 1RO TWR NIYIVD TA10 0PN
0 PWR 0°In2n 0°Yy2p ,43 1°Y¥02,13 W Sopb ,12Y'T MINNRYT TR [0 TIPITT9NT ,(A)(2)4 °yo1,3 Wi
TIRVYININ MDIRDIAT LOWNHT ,ammb T¥2 mIRD1AN VOWHT NN ‘oMY Yw TI’W\JDP’? 10102 D IXNXm
:1277% ,Direct Participants in Hostilities) ”m2°%7 m©ya w2 pon onpiw” AR 7313 MD%pn nn
°yo1,13 W Syh ,N21'T NIARY PURIN G010 NPITNTN $IRT .NIBM0M NI2°0I12 (Tl?)’ﬂ'?:l Y M5Nhwn
[sRaimit ]’3'7 0°137 D°M7IX 1°2 7IN277 .8-3 'Yl ,6 W' Syh ,CIHL : X871 3710 0dWn fpwn 17 7°¥0 .(3)51
nIny nrnad WP NAOTM 7IN27 72°7,7070 IR ']W?J'? 0N137 DR DYTARNAT LR SWYNI PW P’?T‘l 0N
(1)ao 775 ,'7R7W’ nSWwnn /3 DRI 0IPY TR 10X TN 769702 7”32 IR 77 77302 ]1"757;'1 vdWNI N2
QIR 29X W23 2009 NIV .(TPIMMT F13707 1Y :12777) P12 RO YW 177 popY 40-30 MXPODI,(2006) 507
International Committee of the Red :IX7 .7°1%2 77°w° monnw:n YW 777300 DX 'ﬂﬂ:'? VP2 IR I
Cross, Interpretative Guidance on the Notion of Direct Participation in Hostilities under International
Humanitarian Law (Feb. 26, 2009), available at: www.icrc.org/eng/assets/files/other/ icre—002—-0990.
Kenneth Watkin, Opportunity Lost: Organized Armed Groups :IR7 , 7707 IMYW "»IpX 0199105 .pdf
and the ICRC “Direct Participation in Hostilities” Interpretive Guidance, 42 N.Y.U. J. InTL L. &
Por. 641 (2010); Michael Schmitt, Deconstructing Direct Participation in Hostilities: The Constitutive
Elements, 42 N.Y.U. J. InT'L L. & Por. 697 (2010); Bill Boothby, “And for Such Time As”: The Time
Dimension to Direct Participation in Hostilities, 42 N.Y.U. J. INT'L L. & PoL. 741 (2010); Hays Parks,
Part IX of the ICRC “Direct Participation in Hostilities” Study: No Mandate, No Expertise and Legally
Incorrect, 42 N.Y.U. J. INT’L L. & Por. 769 (2010); Nil s Mel zer, Keeping the Balance between Military
Necessity and Humanity: A Response to Four Critiques on the ICRC’s Interpretive Guidance on the

.Notion of Direct Participation in Hostilities, 42 N.Y.U. J. INT'L L. & Por. 831 (2010)

“A civilian is any person who LDPD%W IR AT IRV MIRDIAN VOWNHR DAN DNNIR YW A0
does not belong to one of the categories of person referred to in Articles 4(A)(1), (2), (3) and (6) of
the Third Geneva Convention and Article 43 of this Protocol. In case of doubt whether a person is a
5op% 1217 MINRY IR TOI0 9110180 2 I8T) civilian, that person shall be considered to be a civilian”

.(50 7°y01,13 W

VOWNA NPNTHI [IPY DR 13VAT L(b)(5)51 PYoa 13 w7 Yy ,NarT IARY ORI 010 DPIITE IR
“may be expected to cause incidental loss of civilian life, : WX 15°pn 59 5y 90IRY IRV NI PRSI
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in

.relation to the concrete and direct military advantage anticipated”
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Universal Declaration of) D3R N1°10T 9272 N°YX0I2°IIRT 711977 XIanT
NI2INNT PN WIPINWY PIWRIT MMIRYAN ¥2577,1948 Niwn (Human Rights
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Whereas recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world...?
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1771 n°2 .Universal Declaration of Human Rights, G.A. Res. 217A (III). U.N. Doc. A/810 (1948) :3%7 29

Case :IX71 AREY D7IRA 192301 NITAT DIX D107 YW 10 NIMIPY NDPWID 117272 77071 IRN2 MIRDAN

Concerning United States Diplomatic and Consular Staff in Tehran (Iran v. U.S.A.), 1980 1.C.J. 3,
.para. 91 (May 24)

5y nmnn YXW%) International Covenant on Civil and Political Rights, 31 U.N.T.S 269 (1966) :1X7 30

NPT IMMIRITIN NINRD :7272) (1991 I2I0PIRD 3 TIRND ANIR FIWOKI 1966 12NXTI 19 JIRND TINKRT

WK (Human Rights Committee) QIR D117 TP 72PI7 I7 7I0K? 28 YD MOHW PIX° (NI T0 NIMIIR

NI NIPT2 DIRT NIPIDT 231 YW N°NY 7°12 P INK 7TV 0 0WY LT8R NDPOR NX 1°wan 71ponn

191 (general comments) 73X *9°Y0 ¥ N1PIWID 117293 NI 01075 2,07 N1 0NN NImT Hw 717 oy
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Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of 719X NX w15%
(IR PV :1273Y) the Congo), 2010 1.C.J. 103, para. 66 (November 30)

:]'7.'!'7) International Covenant on Economic, Social and Cultural Rights 993 U.N.T.S 3 (1966) :387 31
TIIWIRY 1966 120XTA 19 PIRNA TINRA HY AHNM PRIW) (MIMIIINT NTPNIAN N1I393 MMITI IPRIRITIN NIARD
(1991 72PN 3 PIRNA AR

International Convention on the Elimination of All Forms of Racial Discrimination, 660 U.N.T.S:9%7 32
MIARA :727%) (1979 IRIPA 3 TIRNA ANIR FTIWORI 1966 792 7 TIRNA MIART Y 7900 HRIW?) (195 (1965
Convention on the Elimination of all Forms of Discrimination ;(I'V11 n"J9R 9@ nimien 93 1y 1311
MR TIIWRY 1980 Y21°2 17 TIRNI IR YV 7900 PRIW?) Against Women, 1249 U.N.T.S 13 (1981)
5x7w7) Convention on the Rights of the Child, 1577 UN.T.S N 3 (1989) ;(1991 I2IVPIR2 3 PIRNA
3 (790 TMIT 12T NINRA :12772) (1991 I2IWPIRT 3 TIRNA AN TR 1990 912 3 JIRNA MINKRT YV 7000
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time of public emergency) ”IMIRFT 1 DX 12077 MIXD 01710 28”72 72 mwy®

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
3 TIRN2 MR A7IWORT 1986 I2IVPIRD 22 PIRND TINRT Sy nnnn '7&7(”’) 1465 U.N.T.S 85 (1984)
International : 03 1R .(D"7'9WM DWIIR 172, 071IR D'WNYI TN 7221 0™2'Y 731 1I0RD :15.':'7) (1991 7270PIX2
Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities,
G.A. Res. 61/106, Annex I, U.N. GAOR, 61st Sess., Supp. No. 49, at 65, U.N. Doc. A/61/49 (2006)
International ;(2012 92nYdD2 10 TIRN2 ANIR 7IIW°RI 2007 702 31 PIRND TIDKRT Sy nnnn 5N7W’)
Convention for the Protection of All Persons from Enforced Disappearance, G.A. res. 61/177, U.N.

(17 7InRY 7% MR YXWw?) Doc. A/RES/61/177 (2006)

European Convention for the Protection of Human Rights and Fundamental Freedoms, 312 :3%7 33
American Convention on ; (T10° N1M7'N1 DTR N1M3T Y 11370 1272 '917°R0D IR :1'7.'1'7) U.N.T.S 221 (1950)
African Charter on ; (DTR I"37 1371 I'R{J*INRN NINRA :727%) Human Rights, 1144 U.N.T.S 123 (1969)
YRIW?) (DAY DTR NPT 1372 IPRPI9RA 7707 :197%) Human and Peoples’ Rights, 21 LL.M 58 (1981)

(7R N1InRY 7% MR

MIT 1T TRPINNRD IR 5 19 "]’5703 33 w7n Soyb ,T10° PN DR NIM3T 9V 0220 1272 91K DIARD : IR 34

Protocol to the African Charter on Human and People’s Rights on the Establishment ; 33 7°v02,0w ,0TR

of an African Court on Human and People’s Rights, OAU Doc. OAU/LEG/EXP/AFCHPR/PROT (III),
Article 1 (1998)

.68 71PDDA,30 W 2O¥Y 1IN P AnNTO XY 35

Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), 1970 1.C.J 3, para. : %7 36
.34 (February 5)

DTN MIMITIY 1230 1272 P TTTRD NIARD 5 4 °yo1,30 Wi Sop% eI NPRIR N3 IPRIRYIIN NIARG IR 37
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Human Rights Committee, General Comment 29: States of Emergency (Article 4), U.N. Doc. :3%71 39
.CCPR/C/21/Rev.1/Add.11 (2001)
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Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
nva bW 31 AY*ap 5 WATY (17N YA NYT NN :127%) Opinion, 2004 1.C.J. 136, paras. 109-113 (July 9)
“the territories occupied by Israel have for over 37 years been subject to 775% 7171¥77 ¥ nooann lan
,180-179 MIRPOD2 ,22 W71 5% ATIIR 1107 7°v1 .its territorial jurisdiction as the occupying power”
o3 QIR NIIDT NNRR YW n’bxmu’w—nwcpxn A%IMNa yanwna 1vom foN IYX P70 N2 YN ,217-216
Application of the International Convention on the Elimination :IX7 71y .73 93P w125 YW 0pna
of All forms of Racial Discrimination (Georgia v. Russian Federation), Request for the Indication of
.Provisional Measures, 2008 1.C.J 941, para. 109 (October 15)
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Human Rights Committee, General Comment 31: Nature of : 1X71,07X7 D117 NT91 P DY nxmx T aws - 42
the General Legal Obligation Imposed on States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/
Lopez Burgos v. Uruguay, HRC ; (DTRN N3 NTY1 90 3117993 1y :1971%) Add. 18, paras. 15, 18 (2004)
Communication No. R.12/52, U.N. Doc. A/36/40 176, paras. 12.1-12.3 (1981); Celiberti de Casariego
v. Uruguay, HRC Communication No. 56/1979, U.N. Doc. CCPR/C/13/ D/56/1979, para. 10.1 (1981);
Consideration of Reports Submitted by States Parties Under Article 40 of the Covenant, Concluding
Observations of the Human Rights Committee with regards to Israel, U.N. Doc. CCPR/CO/78/ISR,
McCann and Others : X317 X177 ,07X NP2 *DIPX} I T 5v 03 n¥mIX I 77y .para. 11 (2003)
;s (INPPND 7Y :'{5.‘!5) v. United Kingdom, App. No. 18984/91, Eur. Ct. H.R., paras. 145-148, 161 (1995)
Loizidou v. Turkey, App. No. 15318/89, Eur. Ct. H.R., paras. 56—64 (1995); Cyprus v. Turkey, App. No.
25781/94, Eur. Ct. H.R., para. 77 (2001); Issa and Others v. Turkey, App. No. 31821/96, Eur. Ct. H.R.,
Ocalan v. Turkey, App. No. 46221/99, Eur. Ct. H.R., para. 91 ;(RO'R 18} :]'77!'7) paras. 66-75 (2004)
Coard : RPATY XM ,QIXR nMaTy NPRPINDR-1°27 7TYNT QIR nmaTy PRPINDR-1°27 1777 D2 0T Sy '[31(2005)
et al. v. United States of America, Case No. 10.951, Inter—Am. C.H.R., Report No. 109/99, OEA/;
Alejandre v. Cuba, Case No. 11.589, Inter-Am. C.H.R., Ser.L/V/I1.106 Doc. 3 rev., para. 37 (1999)
.Report No. 86/99, OEA/Ser.L/V/I1.106 Doc. 3 rev., paras. 23—-25 (1999)

MaNFRED Nowak, UN CoveENANT oN CIvIL AND PovrricaL RicaTs, CCPR COMMENTARY 41— :Rm3172 IR 43
Noawm LuBELL, EXTRATERRITORIAL USE OF FORCE AGAINST NON—STATE AcTORS 193-235 (2010) ; 43 (2005);
Marco Sassoli, The Role of Human Rights and International Humanitarian Law in New Types of
Armed Conflicts, in INTERNATIONAL HUMAN RIGHTS AND HUMANITARIAN LAw 63—-66 (Orna Ben Naftali ed.,
Matthew Happold, Bankovié v. Belgium and the territorial scope of the European Convention 2011) on
.Human Rights, 3(1) H.R. L. REv. 77 (2003)
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Fourth Periodic Report of the United States of : 1871 QIR 1137 NTYNY W AW NoIpPn 1717 °K12,186
America to the United Nations Committee on Human Rights Concerning the International Covenant
on Civil and Political Rights (Dec. 30, 2011), paras. 504-505, http://ushrnetwork.org/sites/default/
files/declaration—treaty/ICCPR_Fourth_Periodic_Report.pdf (‘...The United States is mindful that in
General Comment 31 (2004) the Committee presented the view that State Parties are required by
Article 2, paragraph 1, to respect and ensure the Covenant rights to all persons who may be within
their territory and to all persons subject to their jurisdiction. This means that a State Party must
respect and ensure the rights laid down in the Covenant to anyone within the power or effective
.control of that State Party, even if not situated within the territory of the State Party...")
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The Court observes that the protection of the International
Covenant of Civil and Political Rights does not cease in times of
war, except by operation of Article 4 of the Covenant whereby
certain provisions may be derogated from in a time of national
emergency. Respect for the right to life is not, however,
such a provision. In principle, the right not arbitrarily to be
deprived of one’s life applies also in hostilities. The test of
what is an arbitrary deprivation of life, however, then falls
to be determined by the applicable lex specialis, namely, the
law applicable in armed conflict which is designed to regulate
the conduct of hostilities. Thus whether a particular loss of
life, through the use of a certain weapon in warfare, is to be
considered an arbitrary deprivation of life contrary to Article
6 of the Covenant, can only be decided by reference to the law
applicable in armed conflict and not deduced from the terms of
the Covenant itself.*
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As regards the relationship between international humanitarian
law and human rights law there are thus three possible situations:
some rights may be exclusively matters of international
humanitarian law; others may be exclusively matters of human
rights law; yet others may be matters of both these branches of
international law.*®
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In order to answer the question put to it, the Court will have
to take into consideration both these branches of international
law, namely human rights law and, as lex specialis, international
humanitarian law.*
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The High Contracting Parties undertake to enact any legislation
necessary to provide effective penal sanctions for persons
committing, or ordering to be committed, any of the grave breaches
of the present Convention defined in the following Article.
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Each High Contracting Party shall be under the obligation to
search for persons alleged to have committed, or to have ordered
to be committed, such grave breaches, and shall bring such
persons, regardless of their nationality, before its own courts. It
may also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another High
Contracting Party concerned, provided such High Contracting
Party has made out a prima facie case.”
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“Article 29 of the :° ¥ 0w CiviLiaN Persons IN TIME oF WAR, Article 49, 367-368 (Pictet ed., 1958)
1929 Convention called for the punishment of ‘all’ acts contrary to the provisions of the Convention,
and there could be no question of the Diplomatic Conference of 1949 not going as far as in 1929... It
is thus clear that ‘all’ breaches of the present Convention should be repressed by national legislation.
At the very least, the Contracting Powers, having arranged for the repression of the various
grave breaches and fixed an appropriate penalty for each, must include a general clause in their
national legislative enactments, providing for the punishment of other breaches of the Convention.
Furthermore, under the present paragraph the authorities of the Contracting Parties should issue
instructions in accordance with the Convention to all their subordinates, and arrange for judicial or
X7 12 .disciplinary proceedings to be taken in all cases of failure to comply with such instructions”
Yuval Shany and Amichai Cohen, Beyond the Grave Breaches Regime: The Duty to Investigate Alleged
Violations of International Law Governing Armed Conflict, 14 YIHL (forthcoming, 2012), available
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States must investigate war crimes allegedly committed by their
nationals or armed forces, or on their territory, and, if appropriate,
prosecute the suspects. They must also investigate other war
crimes over which they have jurisdiction and, if appropriate,
prosecute the suspects.®
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.nvestigation of war crimes and the prosecution of the suspects”
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The High Contracting Parties and the Parties to the conflict
shall require military commanders, with respect to members of
the armed forces under their command and other persons under
their control, to prevent and, where necessary, to suppress and to
report to competent authorities breaches of the Conventions and
of this Protocol.®
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facts. The obligation to investigate translates into an obligation on the part of the superior to take
active steps to ensure that the perpetrators will be punished. To that end, the superior may exercise
his own powers of sanction, or if he lacks such powers, report the perpetrators to the competent
authorities. It has been held in the jurisprudence of the Tribunal that civilian superiors, who may
lack the disciplinary or sanctioning powers of military commanders, may discharge their obligation
to punish by reporting to the competent authorities whenever a crime has been committed if these

.reports are likely to trigger an investigation or initiate disciplinary or criminal proceedings”
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“Commanders and other superiors are criminally responsible for war crimes committed by their
subordinates if they knew, or had reason to know, that the subordinates were about to commit or were
committing such crimes and did not take all necessary and reasonable measures in their power to
.prevent their commission, or if such crimes had been committed, to punish the persons responsible”
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“1. Each State Party to the present : 2 °¥02,30 w”71 2V ,IPTTM NTATIR DM IPMINITPAN MIARD,YWR2 75 106
Covenant undertakes to respect and to ensure to all individuals within its territory and subject to
its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such
as race, color, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status; 2. Where not already provided for by existing legislative or other measures,
each State Party to the present Covenant undertakes to take the necessary steps, in accordance with
its constitutional processes and with the provisions of the present Covenant, to adopt such laws or
other measures as may be necessary to give effect to the rights recognized in the present Covenant; 3.
Each State Party to the present Covenant undertakes: (a) To ensure that any person whose rights or
freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the
violation has been committed by persons acting in an official capacity; (b) To ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial, administrative
or legislative authorities, or by any other competent authority provided for by the legal system of the
State, and to develop the possibilities of judicial remedy;(c) To ensure that the competent authorities
.shall enforce such remedies when granted”
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There may be circumstances in which a failure to ensure Covenant
rights as required by Article 2 would give rise to violations
by States Parties of those rights, as a result of States Parties’
permitting or failing to take appropriate measures or to exercise
due diligence to prevent, punish, investigate or redress the harm
caused by such acts by private persons or entities. ... A failure by
a State Party to investigate allegations of violations could in and
of itself give rise to a separate breach of the Covenant.!”’
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The obligation to protect the right to life under Article 2 of
the Convention, read in conjunction with the State’s general
duty under Article 1 of the Convention to “secure to everyone
within [its] jurisdiction the rights and freedoms defined in [the]
Convention,” also requires by implication that there should be
some form of effective official investigation when individuals
have been killed as a result of the use of force.!*®
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1. Having regard to paragraph 10 of the Preamble and Article 1,
the Court shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which
has jurisdiction over it, unless the State is unwilling or unable
genuinely to carry out the investigation or prosecution;
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Claus KreB, Universal Jurisdiction : 181 NP0 1Py NInv2wni 19pY 17aw 0°omi by noom ax"p? 115
Over International Crimes and the Institut de Droit International, 4 J. INT'L Crim. Jusrt. 3, 561, 579
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(b) The case has been investigated by a State which has
jurisdiction over it and the State has decided not to prosecute
the person concerned, unless the decision resulted from the
unwillingness or inability of the State genuinely to prosecute;

2. In order to determine unwillingness in a particular case, the
Court shall consider, having regard to the principles of due
process recognized by international law, whether one or more of
the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national
decision was made for the purpose of shielding the person
concerned from criminal responsibility for crimes within the
jurisdiction of the Court referred to in Article 5;

(b) There has been an unjustified delay in the proceedings which
in the circumstances is inconsistent with an intent to bring
the person concerned to justice;

(¢) The proceedings were not or are not being conducted
independently or impartially, and they were or are being
conducted in a manner which, in the circumstances, is
inconsistent with an intent to bring the person concerned to
justice.

3. In order to determine inability in a particular case, the Court
shall consider whether, due to a total or substantial collapse or
unavailability of its national judicial system, the State is unable
to obtain the accused or the necessary evidence and testimony or

otherwise unable to carry out its proceedings.!!¢
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The fact that any of the acts referred to in Articles 2 to 5 of
the present Statute was committed by a subordinate does not
relieve his superior of criminal responsibility if he knew or had
reason to know that the subordinate was about to commit such
acts or had done so and the superior failed to take the necessary
and reasonable measures to prevent such acts or to punish the

perpetrators thereof.!?
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In addition to other grounds of criminal responsibility under this
Statute for crimes within the jurisdiction of the Court:

(a) A military commander or person effectively acting as a military
commander shall be criminally responsible for crimes within
the jurisdiction of the Court committed by forces under his or
her effective command and control, or effective authority and
control as the case may be, as a result of his or her failure to
exercise control properly over such forces, where:

(1) That military commander or person either knew or, owing
to the circumstances at the time, should have known that the
forces were committing or about to commit such crimes; and

(1) That military commander or person failed to take all
necessary and reasonable measures within his or her power
to prevent or repress their commission or to submit the
matter to the competent authorities for investigation and
prosecution,!3®
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[D]oes every violation of a rule of warfare constitute a war crime?
It appears that, in this matter, textbook writers and, occasionally,
military manuals and official pronouncements have erred on the
side of comprehensiveness. They make no attempt to distinguish
between violations of rules of warfare and war crimes... It is
possible that one of the reasons for the failure to give effect to the

Rudiger Wolfum & Dieter Fleck, Enforcement of International Humanitarian Law, in FLECK :I1R7 133
“Each member of the armed forces who has :°3 ¥21pi1 ,691 'nv2 ,4 w”71 2°¥Y ,(ed.), THE HANDBOOK
violated the rules of international humanitarian law must be aware of the fact that he or she can be
prosecuted according to penal or disciplinary provisions. This provision refers to every violation, both
grave breaches and others. The consequences of a grave breach are always of a penal nature; other
.violations may be punished through disciplinary procedures”

TIANYN YWD’ NN NITAT I3 TN 07 5286 /MY, 17 W VY ,GREEN, THE CONTEMPORARY LAW 1K1 134

Charter of the International) (’]1'[115 NP 03 7315171) 37237 np1n5 (2)6 7°Y02 PN ANTAAN 5y nov1an

“War Crimes are :7B% (3121712 'R281 1200 NN < 71972 ,Military Tribunal, 82 U.N.T.S 280 (1945)

namely violations of the laws or customs of war. Such violations shall include, but not be limited to,

murder, ill-treatment or deportation to slave labor or for any other purpose of civilian population of

or in occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing

of hostages, plunder of public or private property, wanton destruction of cities, towns or villages, or
.devastation not justified by military necessity”

Yoram DinsTEIN, THE CoNpucT oF HosTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT 229 : IR 135
.(DinstEIN, THE ConDpUCT OF HOSTILITIES :1’7.‘!'7) (2004)

272 '1mY3,114 W71 99 ,CRYER, INTRODUCTION : 987 136

85



decision to prosecute war criminals after the first World War was
the extent of the list of offences... and the absence of a distinction
between violations of international law and war crimes in the

more restricted sense of the term.!’

/TIMYH YWH’Y 9N 79X 79737 YO DORDIVIRD

These may be defined as such offences against the law of war as
are criminal in the ordinary and accepted sense of fundamental
rules of warfare and of general principles of criminal law by reason
of their heinousness, their brutality, their ruthless disregard
of the sanctity of human life and personality, or their wanton
interference with rights of property unrelated to reasonably
conceived requirements of military necessity.!*
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Hersch Lauterpacht, The Law of Nations and the Punishment of War Crimes, 21 BriT. Y.B. INT'L. : 1K1
L. 58, 77 (1944)
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The Appeals Chamber deems it fitting to specify the conditions
to be fulfilled for Article 3 to become applicable. The following
requirements must be met for an offence to be subject to

prosecution before the International Tribunal under Article 3:

@

(11)

(ii1)

(iv)

the violation must constitute an infringement of a rule of
international humanitarian law;

the rule must be customary in nature or, if it belongs to
treaty law, the required conditions must be met (see below,
para. 143);

the violation must be ‘serious’, that is to say, it must
constitute a breach of a rule protecting important values,
and the breach must involve grave consequences for the
victim. Thus, for instance, the fact of a combatant simply
appropriating a loaf of bread in an occupied village would not
amount to a ‘serious violation of international humanitarian
law’ although it may be regarded as falling foul of the basic
principle laid down in Article 46, paragraph 1, of the Hague
Regulations (and the corresponding rule of customary
international law) whereby ‘private property must be
respected’ by any army occupying an enemy territory;

the violation of the rule must entail, under customary or
conventional law, the individual criminal responsibility of
the person breaching the rule.

It follows that it does not matter whether the ‘serious violation’

has occurred within the context of an international or an internal

armed conflict, as long as the requirements set out above are

met 140
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The International Tribunal shall” :1 7°¥02 AY°DIA7 7YY VIDWT NIOND
have the power to prosecute persons responsible for serious violations of
international humanitarian law committed in the territory of the former
WY NYIVT DRI AN0IW O°XRINT NYIIR L”Yugoslavia since 1991
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Prosecutor v. Gali¢, ICTY Case No. IT-98-29-T, T. Ch. I, paras. 13-32 (Dec. 5, 2003) : Xn31772 X7 142
a5 apnn Prosecutor v. Gali¢, ICTY Case No. IT-98-29-A, App. Ch., paras. 90-98 (Nov. 30, 2006);
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public agent or government) ‘712WMMT 81 IR %77 13907 7172’ DR NINTH T
YW NPI¥I NIIDAY NPINKI NRWY MWY 1 AP WHWnT (representative test
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: The Prosecutor v. Jean—Paul Akayesu p’na 792 PR11%17 2y 770y

... international humanitarian law would be lessened and called
into question if it were to be admitted that certain persons be
exonerated from individual criminal responsibility for a violation
of common Article 3 under the pretext that they did not belong to
a specific category.'#

.139-121'm¥3,59 w1 ¥ ,RouTLEDGE HANDBOOK 797 5267-230 '1¥2,114 w771 Y% ,CRYER, INTRODUCTION

Prosecutor v. Akayesu, ICTR Case. No. ICTR-96—4-T, App. Ch., paras. 443—444 (Jun. 1, : 77 1°2¥2 X"
“The Appeals Chamber is of the view that the minimum protection :°3 ¥ap1 ow ,(1O"R 1°1¥ : 1277) 2001)
provided for victims under common Article 3 implies necessarily effective punishment on persons who
violate it. Now, such punishment must be applicable to everyone without discrimination, as required
by the principles governing individual criminal responsibility as laid down by the Nuremberg
Tribunal. ... the Trial Chamber [in this case] found that the four Conventions ‘were adopted primarily
to protect the victims as well as potential victims of armed conflicts’. It went on to hold that ‘[t]he
category of persons to be held accountable in this respect then, would in most cases be limited to
commanders, combatants and other members of the armed forces’... In the opinion of the Appeals
Chamber, the Trial Chamber erred in requiring that a special relationship should be a separate
a1 13°7% ; condition for triggering criminal responsibility for a violation of Article 4 of the Statute”
Essen Lynching Case, 1 ; Hadamar Trial, 1 LRTWC 53-54 :1%7 131777 p0DY 446-425 'Y 1% 17 7302
Prosecutor ; 175 7pd52,85 w71 2°¥% ,MIRTTIM AW 1Y ; Zyklon B Case 1 LRTWC 103727 ; LRTWC 88
Prosecutor v. ;v. Rutaganda, ICTR Case. No. ICTR-96-3-A, App. Ch., para. 440 (May 26, 2003)

Musema, ICTR Case No. ICTR-96-13-T, App. Ch., para. 274 (Jan. 27, 2000)
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Hirota, Judgement, Record of Proceedings of the International Military Tribunal for the Far East
(1946-1949), Vol. 20, 49, paras. 788-792, reprinted in THE Tokyo WAR CRIMES TRIAL (Pritchard & Zaide

.eds., 1981)
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commentary [to the Fourth Geneva Convention] refers to the International Law Commission’s 1954
Draft Code of Offences Against the Peace and Security of Mankind’s inclusion of acts in violation of
the laws or customs of war. The reference implies that the duty set forth in the provisions are not
$IR7 T limited to those articulated in the conventions themselves, but extend to any war crimes”
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ESCOR ;22-24 0°9°y02,58 w”i % ,UN Basic Principles, Use of Force and Firearms 1990 : Xnx1>
McKerr v. The ;9-11 0°5°y02,109 w”71 »°¥% ,Principles, Effective Prevention and Investigation 1989
“The obligation : %2 ¥2p1 DW (RPN 171 :15;‘!'7) United Kingdom, App. No. 28883/95, Eur.Ct. H.R. (2001)
to protect the right to life under Article 2 of the Convention, read in conjunction with the State’s
general duty under Article 1 of the Convention to ‘secure to everyone within [its] jurisdiction the
rights and freedoms defined in [the] Convention,” also requires by implication that there should be
some form of effective official investigation when individuals have been killed as a result of the use
Juliet Chevalier—Watts, Effective investigations under Article 2 of the European: X1 W ;of force”
Chevalier—Watts, Effective :'[77.‘!'7) Convention on Human rights, 21(3) Eur. J. InT. L. 711-712 (2010)
.(investigations

QIR NIDT LW "2 ‘RPN APINNT NIPIVPIT? OMPA DIRA NPIDTY PDIPRT PP N2 YW NNWID NPPoR 166
Andrea Gioia, The Role of the European Court of Human Rights :1X7,7111 D1y Sv voPLVNIP2 MIRDIAN
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12w WIS PRIPY NUWA POY WK ,(IMPO-IN 171V :1279) v. United Kingdom
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in Monitoring Compliance with Humanitarian Law in Armed Conflict, in INTERNATIONAL HUMANITARIAN
.AND HumaN RicHTS Law 201-203 (Ben—Naftali ed., 2011)
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.75-66 NIRPODI ,42 W”71 Y7 NI'N PIV :IRT 168

Al-Skeini and Others v. United Kingdom, App. No. 55721/07, Grand Chamber Eur.Ct. H.R., : 987 169
.CI"PT-IR PV :19719) paras. 163-165 (Jul. 7, 2011)
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mini—constitution for the” *11°3% 7N3T WX ,3X7 NNPNY 43 7PN .56
7Y°37 YW NIDIPNY NN’ NIWR NYYA X7 173, ”occupation administration
W21577 MI57 YW NI DR YR AIpnn 745952 Mww 1N yeh IR nvon

: W37 PRIV JINYT PNR 770 VLW

The authority of the legitimate power having in fact passed into
the hands of the occupant, the latter shall take all the measures

,Schmitt, Investigating Violations ;13-12 'mya ,15 w7 %% ,2010 n7Ay 71 1'RI%1 D179 IR 170
Dick Jackson, Reporting and Investigation of Possible, Suspected, or Alleged ;79 'nya ,82 Wi Y¥h
Violations of the Law of War, 11(6) THE ArRMY LAWYER 95, 98 (2010)

,DTRA NMITNTY1 90 317179931790 5 6-1 2 NIRPODA ,30 W77 2°¥% NIPITm NIMATR N1MITI NMINIIIN IARD IR 171
Basic Principles and Guidelines ; 170 7p053,108 W”71 2°¥% .07 11111 11y 5 15 7poDa ,42 0”71 299
on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law, UN Doc A/RES/60/147, para.
nyTnnn,'nw1111 (UN Principles, Remedy for Victims of Violations 2005 :7271%) 3(b) (Dec. 16, 2005)

.28 'mya,153 w7 ovh

W 5 12-10 /nY2,15 w7 2292 ,2010 NTAY 771 PRI NUMIPI190 5 11-1 7 NIRPODA 151 Wi 2292 ,09¥1 P 172
TIN5 NIRCY NIV NIRYY w05 1¥v1 72,22 Apob,125 WA Soyh ,1"%971 7119 020N U0, 2MRANTT NI
Michael Schmitt & Charles Garraway, Occupation Policy in Iraq and International Law, 9 INT'L : 1R
YvY ,Watkin, Use of Force ;(Schmitt & Garraway, Occupation Policy :1971%) Pracekerrine 27, 31 (2005)
.301-298 'ny2,23 W'

.69 'y ,22 W Syh ,BENVENISTI, BELLIGERENT OCCUPATION 173

Rudiger Wolfrum, The Adequacy ;179 'nya ,49 w71 9°v% ,Watkin, Maintaining Law and Order :37 174
of International Humanitarian Law Rules on Belligerent Occupation: To What Extent May Security
Council Resolution 1483 Be Considered a Model for Adjustment, in INTERNATIONAL LAwW AND ARMED
Conrrict — EXpLORING THE FauLTLINES: Essays IN Honour OF Yoram DINSTEIN 497, 500-501 (Schmitt &
.Pejic eds., 2007)

96



in his power to restore, and ensure, as far as possible, public
order and safety, while respecting, unless absolutely prevented,
the laws in force in the country.!'”

: 710V "X 70 mPYaRY 7207 TI0°2 QYL DX 77200 1°0WIT 097’10

[TThe occupant cannot sit idly by if marauders pester the occupied
territory, killing the inhabitants, even though no soldiers of the
army of occupation get injured. The occupant must maintain law
and order, and he is not at liberty to tolerate the situation of
lawlessness and disorder in the occupied territory.!”
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Yoram Dinstein, International Law of Belligerent Occupation and Human Rights, 8 Isr. Y.B. :187 176
.Huwm. Rrs. 104, 111 (1978)
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.139 Apoba,aw 179
.141 7poba, 0w 180
294 '1v1a,23 W1 9YY ,Watkin, Use of Force 181

“Consistent with traditional counterinsurgency doctrine, operational planning :295-294 'ny2 ,0W :IX7 182
should: rely on the ‘police primacy principle’... [However] it is also evident that the nature and scale
of the threat posed by ongoing hostilities, as well as the organization, training, traditional role and
equipment of police forces, means that they are not the only security forces engaged either in law
enforcement or in countering the insurgency during an occupation. Military forces of the Occupying
Power will be required to participate in hostilities; fill gaps in the policing capacity; and provide
RENE Provost, INTERNATIONAL HUMAN RiGHTS AND HUMANITARIAN LAWw 727 ; support to police operations”
349-350 (2002) “while there is indeed space for enlightened cross—pollination and better integration
of human rights and humanitarian law, each performs a task for which it is better suited than the
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.other, and the fundamentals of each system remain partly incompatible with that of the other”
.(3)51 P°¥03,13 w71 2°¥Y 02T NMINY PTURIN F0137 NPIIND9N :IRT - 183

COMMENTARY ON THE PROTOCOL ADDITIONAL TO THE GENEVA CONVENTION OF 12 AuGUST 1949, AND :IRX7 184
RELATING TO THE PROTECTION OF VICTIMS OF NON—INTERNATIONAL ARMED CONFLICTS, Article 1, para. 4474
.(d)(2)8 7°y01,61 W1 Soph xm1 NP s (Sandoz et al. eds., 1987)

“despite the existence of an :31 'mya ,172 W”71 »¥% ,Schmitt & Garraway, Occupation Policy 1387 185
occupation, humanitarian law related to the conduct of hostilities continues to govern actions with
a direct nexus to the conflict. ... on the other hand, actions with no direct nexus to the hostilities are
subject to human rights law, law imposed by the occupier, and any domestic penal law remaining
Prosecutor v. Gotovina, ICTY Case :I87,771 1030 20 Wpn2 (nexus) ‘Ap°Y NI 717372 .in force”
No. IT-06-90-T, T. Ch., para. 1677 (Apr. 15, 2011): “The alleged crime need not have occurred at a
time and place in which there was actual combat, so long as the acts of the perpetrator were ‘closely
related’ to hostilities occurring in territories controlled by parties to the conflict. The existence of
this close relationship between the crime and the armed conflict will be established where it can be
shown that the conflict played a substantial part in the perpetrator’s ability to commit the crime, his
or her decision to commit it, the manner in which it was committed, or the purpose for which it was
.311-310 /%32 ,23 W7 »¥% ,Watkin, Use of Force : 187 19 committed”.
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[E]ither by the superior himself taking the necessary and
reasonable measures to punish his forces, or, if he does not have
the ability to do so, by referring the matter to the competent

authorities.'®®
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The duty to punish includes at least an obligation to investigate
possible crimes or have the matter investigated, to establish the
facts, and if the superior has no power to sanction, to report them
to the competent authorities.

Military tribunals established after World War II interpreted
the superiors’ duty to punish as implying an obligation for the
superior to conduct an effective investigation and to take active
steps to ensure that the perpetrator will be brought to justice.
Whether the superior has called for a report on the incident and
the thoroughness of the investigation could also be relevant in
this respect.'®’
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establish effective reporting and review procedures for all incidents referred to in principles 6 and 11

(f). For incidents reported pursuant to these principles, Governments and law enforcement agencies

shall ensure that an effective review process is available and that independent administrative or

prosecutorial authorities are in a position to exercise jurisdiction in appropriate circumstances.

In cases of death and serious injury or other grave consequences, a detailed report shall be sent
.promptly to the competent authorities responsible for administrative review and judicial control”
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[Ilndependence in the proceedings at hand may be assessed in
light of such indicators as, inter alia, the alleged involvement of
the apparatus of the State, including those responsible for law
and order, in the commission of the alleged crimes; the extent to
which appointment and dismissal of investigators, prosecutors
and judges affect due process in the case; the application of a
regime of immunity and jurisdictional privileges for alleged
perpetrators; political interference in the investigation; and the

corruption of investigators, prosecutors and judges.?*?
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For an investigation into alleged unlawful killing by State agents
to be effective, it may generally be regarded as necessary for the
persons responsible for and carrying out the investigation to be
independent from those implicated in the events... This means
not only that there should be no hierarchical or institutional
connection but also clear independence...*'*
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[Flor the investigation to be “effective” in this sense it may
generally be regarded as necessary for the persons responsible
for it and carrying it out to be independent from those implicated
in the events. This means not only a lack of hierarchical or
institutional connection but also a practical independence.?"’

:'['7;'!77) Kolevi v. Bulgaria 1°3¥2 NNID N°70321 NPWYI NIRNDYY Sy *0IDWI WATH
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Independence and impartiality in cases involving high—ranking
prosecutors or other officials may be secured by different means,
such as investigation and prosecution by a separate body outside
the prosecution system, special guarantees for independent
decision—making despite hierarchical dependence, public
scrutiny, judicial control or other measures. It is not the Court’s
task to determine which system best meets the requirements
of the Convention. The system chosen by the member State
concerned must however guarantee, in law and in practice, the
investigation’s independence and objectivity in all circumstances

and regardless of whether those involved are public figures.?"®

Ramsahai v. The Netherlands, App. No. 52391/99, Eur.Ct. H.R., paras. 294-296, 337 (2005) :IX"
.(RONT 773V 1 777Y)
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220 (undermined decisively its effectiveness) 712w NP2°VPERA AN WY

7207 9372 0IX NIMDTY DIPRA PP N2 PW AWwYR Apod? foma .72
HW TAPHT MIITINT YW 2008 NIWH 17177 3 19X7 WY ,ORMPYY 1DIRA 77PN 07RY
TV NI IR ARIP °20N2 IR ,NPVIDW-PIN AN NIRSIT KW 27IRT
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First, independence must be structurally guaranteed so that
the commission is set up as a separate institution from the
Government. This formal independence can often be assessed
by examining the terms of the mandate before the commission
begins its work, or through an examination of the early
investigatory practices of the commission. ... Second, where
formal independence has been established, actual independence
may still be lacking. It is essential to look beyond the formal
independence of the commission from the Government, and to
assess whether the commission is capable in practice of carrying
out its work independently. This may require the work of the
commission to be monitored for the entire period of its operation.
...Third, a commission’s members must also be judged to be
individually independent and not be seen to have a vested
interest in the outcome.?!
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DX 75772 9070 31X X2a¥ 11270 S 1P 2 OIR nI"157% 91K 1°37 b2
NIWIWN 312707 NIRHIYA ,‘79[795 11270 °K 72 ,R¥D 17717 N2 .NIRNXYI 1Py
There is no reason to doubt the independence” : R2X77 NYOWN IR TIP°D7
of the decision—making of those bodies from chain—of-command, rank or

224 rother service influence
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:IX7 19 ; 10 710D ,80 'Y ,82 W VY ,Schmitt, Investigating Violations : 187 ,°3102 p>nyn 11712 5(3)87
“There is no obligation to conduct investigations outside military channels into : 15 7p0d ,81 '2y2 ,DW
.possible IHL violations”
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NIOM 71377 DR TORWR 197°0 WK ,7PINN Sy IRVIMPA 05,17 °yo1,61 W Syh ,R117 NPIN2 1Y WK
“For Example, bypassing the normal : n1Ww m’xp"umb on»N’ 177 N°2,17 Y02 11211 (shielding) Twn
criminal (either civil or military) procedures by appointing a special investigator who is politically
THE ; [1Pn2 7R TWaTA7] aligned with persons close to the accused could also be a determining factor”
RoME STaTUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY 675 (Cassese, Antonio, Gaeta &
.Jones eds., 2002)

“If a State decided to establish :° 1%171,148 'ny2,120 W71 5995 , KLEFFNER, COMPLEMENTARITY : 03 X7
military or special courts for the purpose of trying core crimes, the applicable criteria for the ICC to
determine whether proceedings ‘were not or are not conducted independently or impartially’ remain

.the same as for ordinary courts”
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; Cooper v. The United Kingdom, App. No. 48843/99, Eur.Ct. H.R., para. 115 (Dec. 16, 2003) :Ix1 224
; Grieves v. The United Kingdom, App. No. 57067/00, Eur.Ct. H.R., para. 69 (Dec. 16, 2003):1X7 12
.Findlay v. The United Kingdom, App. No. 110/1995/616/706, Eur.Ct. H.R., para. 73 (Feb. 25, 1997)
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71y :197%) Girgvliani v. Georgia, App. No. 25091/07, Eur.Ct. H.R, para. 147 (Apr. 26, 2011) :I%1 226
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,UN Principles, Effective Investigation of Torture 2001 :1X7 12 ; 15 P05 ,42 W7 5y% , DIRN NMIT NIV
“In cases in which the established investigative procedures are inadequate :(a)5 7°¥02,192 0”1 Syh
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Principles on the Effective) 0°72n IX 0”WIIXR 'noa ,0”97OK W1y IR 0NN
Investigation and Documentation of Torture and Other Cruel, Inhuman or
XIWM *9I01 1°77° ©IPINAW 792 °7 IR (Degrading Treatment or Punishment
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Involvement [in the investigation] of persons against whom the victim”
and his relatives had made serious complaints based on specific facts is
Girgvliani v. 77392 *°.”incompatible with the principle... of impartiality
NIPIWIY %3 RX¥MI,007ID7 1% 7IpR YW 37PN 1DIX DX 1777 1°2 972 Georgia
79X 072177 2Lu212 0%1D RIWNI A97INA RIAWY 7AIP PR 21712 NI Ion”
191 IR ,0%1D77 TIWN YW N°2°wpYoi AW Ia N127% 7P NI 953 1157
17 QWK 9593 77°20 %A 771X 757 T NY R LNPRIY LYINA TIWn YW

.0DWMT 7972 177 IRYNT TPmA
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Draft Policy Paper on) aRi12 X277 *2°9571 1777 n°2 YW y2nn 7wn Yw
N12n2 ny»on (Preliminary Examination by the Office of the Prosecutor

10730 XWHY NIRHIT 1NN TIN 7T 1PV

Impartiality in the proceedings at hand may be assessed in
light of such indicators as, inter alia, linkages between the

because of insufficient expertise or suspected bias, or because of the apparent existence of a pattern
of abuse or for other substantial reasons, States shall ensure that investigations are undertaken
through an independent commission of inquiry or similar procedure. Members of such a commission
shall be chosen for their recognized impartiality, competence and independence as individuals. In
particular, they shall be independent of any suspected perpetrators and the institutions or agencies
they may serve. The commission shall have the authority to obtain all information necessary to the

[MPn2 PR MWAInA] inquiry and shall conduct the inquiry as provided for under these Principles”

“The investigators, : 2 7°y02,192 w”71 2°¥% ,UN Principles, Effective Investigation of Torture 2001 : 387 229

who shall be independent of the suspected perpetrators and the agency they serve, shall be competent

and impartial. They shall have access to, or be empowered to commission investigations by, impartial
.medical or other experts”

.2117p0D1,218 W77 P°¥% 1271 1w XY 230
.276 TPODA,226 W77 VY JINTITI PIV IRY 231
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suspected perpetrators and competent authorities responsible
for investigation, prosecution and/or adjudication of the crimes;
public statements, awards, sanctions, promotions or demotions,
deployments, dismissals or reprisals in relation to investigative,
prosecutorial or judicial personnel concerned.?*?
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victim must therefore be thoroughly examined, if necessary by an expert
in forensic medicine, and all witnesses must be heard as well as the person

23 7who made the attack, if any
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the Principles on the Effective Prevention and Investigation of Extralegal,)

.65 1poD2,212 W”7 2°¥2 ,Draft Policy Paper on Preliminary Examinations :I87 232
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“It is implicit in Article 4, paragraph 2, of the Optional Protocol and in rule 91 of the rules of : N1*710°2
procedure that a State Party investigate thoroughly, in good faith and within the imparted deadlines,
J[MPP2 1R MWATAN] all the allegations of violations of the Covenant made against it...”
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Radivoje Ristié v. Yugoslavia, HRC, Comm. No. 113/98, U.N. Doc. CAT/C/26/D/113/1998, paras. : 187 237
.9.4-9.6 (2001)

1% oW ,(INDIN 1y :]'7.‘&77) Avsar v. Turkey, App. No. 25657/94, Eur.Ct. H.R, para. 394 (2001) : 987 238

Brecknell v. United :1%7 12 ;“This is not an obligation of result, but of means” :2 ,30°77 7°2,1"17 N°2

“The fact that an :°2 1177 n°2 1% 0w ,Kingdom, App. No. 32457/04, Eur.Ct. H.R, para. 66 (2007)

investigation ends without concrete, or with only limited, results is not indicative of any failings as
.such. The obligation is of means only”
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“The authorities : MMM INARY AN YA PIPRI NPT DX P10Y ,N°00°92 71PN ¥¥2I2 NPTV NI23Y , 0770
must have taken the reasonable steps available to them to secure the evidence concerning the
incident, including, inter alia, eye witness testimony, forensic evidence, and where appropriate, an
autopsy which provides a complete and accurate record of injury and an objective analysis of clinical
Magomed Musayev and others v. Russia, App. No. :1X7 12 ;findings, including the cause of death”
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It is not for this court to specify in any detail which procedures the
authorities should adopt in providing for the proper examination
of the circumstances. ... Nor can it be said that there should be
one unified procedure satisfying all requirements. ... [T]he court
considers that the requirement of Article 2 may nonetheless be
satisfied if, while seeking to take into account other legitimate
interests such as national security or the protection of material
relevant to other investigations, the various procedures provide
for the necessary safeguards in an accessible and effective

manner.?*
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Thus it cannot be said that the domestic” :°N°pna 207 N INN 935
authorities took promptly any and all reasonable steps available to them
to secure evidence which would have enabled them to bring light on the

242 reircumstances of the suspect death
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¥°871,Castro v. Peru "1V .17°pN2 0°2YDINT DYINKRT DY TI0Id NIPTI0OM
7T T1IPY DWW 79I NI 1T N2

[I]n order to conduct an effective and expedious [sic] investigation,
the investigating body must use all the means at its disposal to
carry out all measures and investigations necessary to shed light
on the fate of the victims and identify the [sic] responsible ... For
this, the State will guarantee that the authorities in charge of the
investigation have the logistic and scientific resources necessary
to collect and process evidence, and more specifically, the power
to access to [sic] the documents and information relevant to the
investigation of the facts denounced and that they be able to obtain
evidence of the locations of the victims.?*
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Eremidsové and Pechova v. The Czech Republic, App. No. 23944/04, Eur.Ct. H.R, para. 146 (Feb. : 387 242
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Mapiripan ; 127-126 NIRPOD,200 W Syh ,T'RIND 1Y $RPITY IR 3 DNV NPVBWA YIN 3R% MIREIN
,(IR9™ 3N Iy :]'7.‘!5) Massacre v. Colombia, Inter—Am. Ct. H.R., (Ser. C) No. 134, para. 224 (2005)
“The State authorities in charge of an investigation must seek, at the least, inter :°2 1”777 N°2 1% W
alia: a) to identify the victim; b) to obtain and preserve evidence regarding the death, so as to aid any
potential criminal investigation regarding those responsible; ¢) identify possible witnesses and receive
their statements regarding the death under investigation; d) establish the cause manner, place and
time of death, as well as any pattern or practice that may have caused the death; and e) differentiate
between natural death, accidental death, suicide, and homicide. It is also necessary to exhaustively
investigate the crime scene, autopsies and analysis of human remains must be conducted rigorously,
.by competent professionals, applying the most appropriate procedures”
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“In cases of death and serious injury :*> 1% QW ,22 7°¥01,58 W7 »¥? ,of Force and Firearms 1990

or other grave consequences, a detailed report shall be sent promptly to the competent authorities
.responsible for administrative review and judicial control”

Guidelines of the Committee of Ministers of the Council : 1% 73 ; 108 3p052,240 W”71 Y2 1T 1729 :IX7 246
of Europe on eradicating impunity for serious human rights violations, adopted by the committee of
.ministers on 30 March 2011

aw ,Halimi—Nedzibi v. Austria, Comm. No. 8/1991, U.N. Doc. A/49/44, para. 13.5 (Nov. 18, 1993) : 387 247
“The Committee considers that a delay of 15 months before an investigation of allegations of :°2 713
torture is initiated, is unreasonably long and not in compliance with the requirement of Article 12
M’Barek v. Tunisia, Comm. No. 60/1996 U.N. Doc. :1%7,72 ;[1pn2 13X MW7) of the Convention”
.CAT/C/23/D/60/1996, paras. 11.5-11.7 (Jan. 24, 2000)

Cicek v. Turkey, App. No. 25704/94, Eur.Ct. : 187 19 ;339-1 334 NIXPODA,215 w771 Y2 IRIDNT PIV:IRT - 248
TV NIPNT TYINMD 9AYW 297 (9T DR QIR NI9T 91K I 03 178 ow HLR, para. 149 (Feb. 27, 2001)
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If long adjournments are regarded as justified in the interests of
procedural fairness to the victim’s family, it calls into question
whether the inquest system was at the relevant time structurally
capable of providing for both speed and effective access for the
deceased’s family.?"!
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The Commission finds that, as a general rule, a criminal
investigation should be carried out promptly to protect the
interests of the victims and to preserve evidence, and that, in
this case, the time elapsed without an effective investigation,
prosecution, and punishment of all those responsible, constitutes
unwarranted delay and is an indication of the scant probability
of the effectiveness of this remedy.?*?

Encarnacién Blanco Abad v. Spain, Comm. No. 59/1996, U.N. Doc. CAT/C/20/D/59/1996, para. 8.7 : 1X1
.May 14, 1998)

171 n°2 9p°a ow ,Tanrikulu v. Turkey, App. No. 23763/94, Eur.Ct. H.R, para. 109 (Jul. 8, 1999) : X1
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.138 1poD21,240 W vh LTI IV IR

Marco Antonio Servellon Garcia et al. v. Honduras, Inter—Am. Ct. H.R. Case 12.331, Report No. : X1
Yy ,INDTIN PIY 5 154 PO ,52 W7 YD ,N1IM PIY 1 IX7 135 16/02, Doc. 5 rev. 1 at 348, para. 31 (2002)
N3 ,N17°707 VITIVD DX nni% nxI22 , QIR nMoTy DPRPYMINDR-1"27 77YNT 2D T”Y'? w».217 70D ,243 V"1
0RITTIID DR ,TIPRT MAIND ,APPAT A5W ,NMIPNT TYIN 1YW P17 0P, 0P 100N onrni?
“To establish : 154 IpODA APDM PIWA ATV AYIP T2 3 APPANT MW MIMNM 07787 2m Phan i
whether an investigation has been undertaken ‘promptly’, the Commission considers a series of factors,
such as the time that has elapsed since the crime was committed, if the investigation has passed the

.preliminary stage, the measures adopted by the authorities and the complexity of the case”
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Territories, Report of the United Nations Fact—-Finding Mission on the Gaza Conflict, U.N. Doc. A/

.83 /Y2 ,82 W1 Y9 ,Schmitt, Investigating Violations ; HRC/12/48, para. 121 (2009)
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UN Guidelines, ;4 7°y02,192 w”i1 5% ,UN Principles ,Effective Investigation of Torture 2001
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“In all cases, however, the next—of—kin of the victim must be involved in the procedure °3 1°777 n°2

717N 7n VIDN RY PN N2 5to the extent necessary to safeguard his or her legitimate interests”
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John Braithwaite, Restorative Justice, in THE HANDBOOK : 187 ; D*01°77 IR XD PTIN DR 1,7:15 , 007787

UNGA Res 40/34 Declaration of Basic: 1X7 13 oF CRIME AND PUNISHMENT 323—344 (Tonry ed., 1998).

Principles of Justice for Victims of Crime and Abuse for Power, 29 November 1985, 96th plen mtg,
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[TThere must be a sufficient element of public scrutiny of the
investigation or its results to secure accountability in practice as
well as in theory. The degree of public scrutiny required may well
vary from case to case.?®®
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... the materials and conclusions of the investigation should be
sufficiently accessible for the relatives of the victims... to the
extent it does not seriously undermine its efficiency.2*

Mmpy SV 102°7 WY I3 5y ¥°2%77 0IR NIM0TY YRPYINR-1°27 170 P2 .93
: 7772 717 ©°*190 DI°RY 077703 Mmoo pwn

The state must ensure the next of kin of the victims full access
and the capacity to take part in all the stages of the investigation
and trial of those responsible, pursuant to domestic law and the
American convention. In addition, the results of the corresponding
procedures should be publically disclosed thereby permitting
Brazilian society to know the facts of the present case, as well as

those responsible.2
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Finogenov and Others v. Russia, App. No. 18299/03 and 27311/03, Eur.Ct. H.R, para. 270 (Dec. : 97 264
.20, 2011)
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The Committee believes that the gap between the expansive
standards under IHRL [international human rights law] and the
less defined standards for investigations under IHL [international
humanitarian law] is not so significant... Nonetheless, there are
constraints during armed conflict that doimpede investigations.?®”
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It is clear that where the death to be investigated... occurs
in circumstances of generalised violence, armed conflict or
insurgency, obstacles may be placed in the way of investigators...2%
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The Court considers... that the fact that the Special Investigation
Branch was not “free to decide for itself when to start and cease
an investigation” and did not report “in the first instance to
the [Army Prosecuting Authority]” rather than to the military
chain of command, meant that it could not be seen as sufficiently
independent from the soldiers implicated in the events to satisfy
the requirements of Article 2.27
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Mousa, R (on the application of) v. Secretary of State for Defence and Anr, [2011] EWCA Civ 1334 : X1
.(Nov. 22, 2011) (Court of Appeal (Civil Division)), paras. 36-38 (U.K)
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While impartiality and independence are investigatory
requirements, so too is effectiveness. An investigator who does
not understand, for example, weapons options, fuzing, guidance
systems, angle of attack, optimal release altitudes, command
and control relationships, communications capabilities, tactical
options, available intelligence options, enemy practices, pattern
of life analysis, collateral damage estimate methodology, human
factors in a combat environment, and so forth, will struggle to
effectively scrutinize an air strike.?’
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J[7PP 1R MWATNN] 84 'Y ,82 W YvY ,Schmitt, Investigating Violations 1387 272

“The nature of hostilities might :°> 1% OW ,32 ApPODI ,194 W”71 Y% ,URWINTY NTYI N7 :RHONT? X7 273
obstruct on—site investigations or make prompt medical examinations impossible. The conflict might
have led to the destruction of evidence, and witnesses might be hard to locate or be engaged in conflict
“Evidence may :°2 7°°¥271,54 'ny2 ,82 "R 5w% ,Schmitt, Investigating Violations : X1 19 ; elsewhere”
have been destroyed during the hostilities, civilian witnesses may have become refugees or internally
displaced persons, military witnesses may be deployed elsewhere or be engaged in combat, territory
where the offense occurred may be under enemy control, forensic and other investigative tools may
be unavailable on or near the battlefield, military police may be occupied by other duties such as
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It is undeniable that during armed conflicts circumstances will
sometimes impede investigation. Such circumstances will never
discharge the obligation to investigate — this would eviscerate
the non—derogable character of the right to life — but they may
affect the modalities or particulars of the investigation. ... On
a case—to—case basis a State might utilize less effective measures
of investigation in response to concrete constraints. For example,
when hostile forces control the scene of a shooting, conducting an
autopsy may prove impossible. Regardless of the circumstances,
however, investigations must always be conducted as effectively
as possible and never be reduced to mere formality.?’
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[TThe investigation must be effective in the sense that it is capable
of leading to a determination of whether the force used was or
was not justified in the circumstances and to the identification
and punishment of those responsible. This is not an obligation of
result, but of means. The authorities must take the reasonable
steps available to them to secure the evidence concerning the
incident, including inter alia eye—witness testimony, forensic
evidence and, where appropriate, an autopsy which provides a
complete and accurate record of injury and an objective analysis
of clinical finings, including the cause of death.?”

prisoner of war handling, legal advisers may be providing conduct of hostilities advice, judicial bodies
may be distant from the theatre of operations, communications may be degraded, travel may be
.hazardous, and so forth”
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[Wlhile accepting that some explanation for these delays can
be found in the exceptional circumstances that have prevailed
in Chechnya. ... the Court finds that in the present case they
clearly exceeded any acceptable limitations on efficiency that
could be tolerated in dealing with such a serious crime.?”’
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28 "may ... cause an investigation to be delayed
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As a general rule, the Commission determines that “a criminal
investigation” must be undertaken promptly to protect the
victims’ interests and preserve evidence. ... When a State alleges
the complexity of facts as factor [sic] to be taken into account in
determining whether or not there has been an unwarranted delay
and to examine whether the authorities have acted diligently in
the investigations, it must explain specifically in what way this
complexity and other difficulties caused the delay.?”
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The overriding concern of IHRL to protect the rights and freedoms
of individuals from the abuse of State power is not the primary

.157-1 154 MRPODI,52 W7 V2 A1N P IRY 279
.91-1 63 MIRPODI, Y2 IRT 280

127



focus of THL. The latter seeks first to balance the lawful use
of force with the protection of individuals. Consequently, some
human rights standards, such as the involvement of victims in
investigations, while desirable, are not requisite for evaluating
the inquiries into alleged IHL violations.?!
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[TThe level of transparency expected of human rights
investigations is not always achievable in situations of armed
conflict, particularly as questions of national security often arise.*?
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’DI3 *TPOM DYIX ,7IT 307 7PN INDY TIRNN 0D D wpaY O°15 0Tphn
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