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'WE CAN BEST REACH THE MEANING HERE, AS ALWAYS, BY
RECOURSE TO THE UNDERLYING PURPOSE, AND, WITH THAT AS

A GUIDE, BY TRYING TO PROJECT UPON THE SPECIFIC OCCASION
HOW WE THINK PERSONS, ACTUATED BY SUCH A PURPOSE, WOULD
HAVE DEALT WITH IT, IF IT HAD BEEN PRESENTED TO THEM

AT THE TIME".
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"GENERAL RULE OF INTERPRETATION .31

A TREATY SHALL BE INTERPRETED IN GOOD FAITH IN ACCORDANCE .1
WITH THE

ORDINARY MEANING TO BE GIVEN TO THE TERMS OF THE TREATY IN
THEIR CONTEXT AND IN THE LIGHT OF ITS OBJECT AND PURPOSE

THE CONTEXT FOR THE PURPOSE OF THE INTERPRETATION OF A TREATY .2
SHALL COMPRISE, IN ADDITION TO THE TEXT, INCLUDING ITS
PREAMBLE AND ANNEXES:

(A) ANY AGREEMENT RELATING TO THE TREATY WHICH WAS MADE
BETWEEN ALL THE PARTIES IN CONNEXION WITH THE CONCLUSION



OF THE TREATY;

(B) ANY INSTRUMENT WHICH WAS MADE BY ONE OR MORE PARTIES IN
CONNEXION WITH THE CONCLUSION OF THE TREAT AND ACCEPTED
BY OTHER PARTIES AS AN INSTRUMENT RELATED TO THE TREATY

SUPPLEMENTARY MEANS OF INTERPRETATIO .32

RECOURSE MAY BE HAD TO SUPPLEMENTARY MEANS OF INTERPRETATION,
INCLUDING THE PREPARATORY WORK OF THE TREATY AND THE
CIRCUMSTANCES OF ITS CONCLUSION, IN ORDER TO CONFIRM

THE MEANING RESULTING FROM THE APPLICATION OF ARTICLE 31, OR

TO DETERMINE THE MEANING WHEN THE INTERPRETATION

ACCORDING TO ARTICLE 31:

(A) LEAVES THE MEANING AMBIGUOUS OR OBSCURE; OR

(B) LEADS TO A RESULT WHICH IS MANIFESTLY ABSURD OR
UNREASONABLE".
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"THE RELATED RULES CONCERNING THE INTENTION OF THE PARTIES
PROCEED FROM THE CAPITAL PRINCIPLE THAT IT IS TO THE INTENTION
OF THE PARTIES AT THE TIME THE INSTRUMENT WAS CONNCLUDED, AND
IN PARTICULAR THE MEANING ATTACHED BY THEM TO WORDS AND
PHRASES AT THE TIME, THAT PRIMARY REGARD MUST BE PAID.

HENCE, IT IS LEGITIMATE TO CONSIDER WHAT WAS THE 'PURPOSE' OF
'PLAN' OF THE PARTIES IN NEGOTIATING THE TREATY".
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"TREATIES HOULD, IT IS HELD, BE GIVEN AN INTERPRETATION IN
WHICH THE REASONABLE MEANING OF WORDS AND PHRASESIS
PREFERRED, AND IN WHICH A CONSISTENT MEANING IS GIVEN TO
DIFFERENT PORTIONS OF THE INSTRUMENT. |

ACCORDANCE WITH THE PRINCIPLE OF CONSISTENCY, TREATIES
SHOULD BE INTERPRETED IN THE LIGHT OF EXISTING INTERNATIONAL
LAW. ALSO APPLYING BOTH REASONABLENESS AND CONSISTENCY,
SINCE IT IS TO BE ASSUMED THAT STATES ENTERING INTO

A TREATY ARE AS A RULE UNWILLING TO LIMIT THEIR
SOVEREIGNTY SAVE IN THE MOST EXPRESS TERMS, AMBIGUOUS
PROVISIONS SHOULD BE GIVEN A MEANING WHICH IS THE LEAST
RESTRICTIVE UPON A PARTY'S SOVEREIGNTY, OR WHICH

CASTS THE LEAST ONEROUS OBLIGATIONS...".
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EFFECTIVENESS IN INTERPRETATION OF TREATIES", 26 BRIT.
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AT TN

"LA METHODE D'INTERPRETATION PEUT NE PAS ETRE LA MEME .7,
,ELLE, PEUT VARIER SELON UNE SERIE DE CONNSIDERATIONS;

ELLE EST COMMANDEE SURTOUT PAR LA CONCEPTION QU'ON A DE
L'INTERPRETATION, LA NATURE DE L'INSTRUMENT A INTERPRETER
ET LES CARTACTERISTIQUES DE LORDRE JURIDIQUE DONT IL SAGIT.

AUSSI, EN CE QUE CONCERNE, LES TRAITES, LA METHODE .8
DINTERPRETATION DOIT VISER A EXERCER UNE FONCTION
DECLARATIVE ET NON CREATRICE, ELLE DOIT, PRENDRE EN
CONSIDERATION QUE LE TRAITE EST UN ACTE DE VOLONTE, QU'IL
N'EST PAS UN ACTE UNILATERAL, QUE LES PARTIES AU TRAITES
SONT DES ETATS SOUVERAINS, QU'IL NE S'AGIT NI D'UN CONTRAT
ENTRE INDIVIDUS, NID'UNE, LOI DE DROIT INTERNE,

ENFIN CETTE METHODE DOIT TENIR COMPTE DES CARACTERISTIQUES
DE I'ORDRE JURIDIQUE INTERNATIONAL, OU, LE FORMALISME N'EST
PAS DE RIGUEUR, OU LES ETATS JOUISSENT D'UNE GRANDE
LIBERTE, OU ILS SONT USSI BIEN LES AUTEURS, QUE LES
DESTINAIRES DES TRAITES, OU LE CHOIX DES MOYENS PACIFIQUES
DE REGLEMENTS DES DIFFERENDS DEPEND EN PRINCIPE DE LA
VOLONTE DES ETATS. Il NE SERAIT DONC PAS ETONNANT QUE LA
METHODE D'INTERPRETATION DU TRAITE DIFFERE DE CELLE DE

LA LOI ET DE CELLE DU CONTRAT".
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:(LONDON, VOL. 1, 1965) Xl

"THE LEGAL PRACTITIONER WHO IS UNAWARE OF THE THEORETICAL
STRUCTURE OF THE SUBJECT IS LIKELY TO BE MISLED INTO SUPPOSING
THAT THE RULES OF INTERNATIONAL LAW ARE MORE CONCRETE AND MORE
ABSOLUTE THAN THEY REALLY ARE".
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G. SCHWARZENBERGER, INTERNATIONAL LAW (LONDON, VOL. 2, 1968) 167,

L. OPPENHEIM, INTERNATIONAL LAW (LONDON, 7TH ED., BY ,467
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.(FRAENKEL, MILITARY OCCUPATION AND THE RULE OF LAW (LONDON,1994) 199-189
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"INDIVIDUAL OR MASS FORCIBLE TRANSFERS, AS WELL AS

DEPORTATION OF PROTECTED PERSONS FROM OCCUPIED TERRITORY TO
THE TERRITORY OF THE OCCUPYING POWER OR TO THAT OF ANY

OTHER COUNTRY, OCCUPIED OR NOT, ARE PROHIBITED, REGARDLESS

OF THEIR MOTIVE.

NEVERTHELESS, THE OCCUPYING POWER MAY
UNDERTAKE TOTAL OR

PARTIAL EVACUATION OF A GIVEN AREA IF THE
SECURITY

OF THE POPULATION OR IMPERATIVE MILITARY



REASONS SO
DEMANC.

THE OCCUPYING POWER SHALL NOT DEPORT OR TRANSFER PARTS OF
ITS OWN CIVILIAN POPULATION INTO TH TERRITORY IT
OCCUPIES".
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THE GENEVA CONVENTION OF 12 AUGUST 1940, COMMENTARY

:0'winta o' 72y mx ow (GENEVA, ED. BY J.S. PICTET, VOL. IV, 1958) 279

"THE PROHIBITION IS ABSOLUTE AND ALLOWS OF NO EXCEPTIONS,
APART FROM THOSE STIPULATED IN PARAGRAPH 2'
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"...AS WE ARE DEALINNG WITH OCCUPIED TERRITORY, THE

PROTECTED PERSONS CONCERNED WILL BENEFIT BY THE PROVISIONS
OF ARTICLE 49 AND CANNOT BE DEPORTED; THEY CAN THEREFORE
ONLY BE INTERNED, OR PLACED IN ASSIGNED RESIDENCE, WITHIN

THE FRONTIERS OF THE OCCUPIED COUNTRY ITSELF'
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NO PEACE NO :LAW IN THE MIDDLE EAST imxx1na J. STONE nam

(SYDNEY. 1969) 17

"..IT SEEMS REASONABLE TO LIMIT THE SWEEPING LITERAL WORDS
OF ARTICLE 49 TO SITUATIONS AT LEAST REMOTELY SIMILAR

TO THOSE CONTEMPLATED BY THE DRAFTSMAN, NAMELY THE NAZI
WAR Il PRACTICES OF LARGE-SCALE TRANSFERS

OF POPULATIONS, WHETHER BY MASS TRANSER OR TRANSFER

OF MANY INDIVIDUALS TO MORE HOSTILE OR DSNGEROUS
ENVIRONMENTS. FOR TORTURE, EXTERMINATION OR SLAVE LABOUR".
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H. LAUTERPACHT, "RESTRICTIVE INTERPREATION AND THE) |7n7 nxa

PRINCIPLE OF EFFECTIVENESS IN THE INTERPRETATION OF TREATIES" 26,

nxi (7" [6] 31/63 X"y nuwini ,BRIT. Y.B. INT'IL. (1949) 48, 53
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743, 744, 810, 811 DE LA CONFERENCE DIPLOMATIQUE DE ENEVE DE 1949 (BERNE, TOME 2)
[IU7 DORPN D ,'YNWUn-TN 91X Tn'n 648, 649,

,;7wn'7 .70 ;nmMwn D71Ivn NNN7na 1IvxInw n7R Nnarm 0'wina? 0arTa o'onnwnn ion'nn ,DEPORATIONS
:810 mya

"BIEN QU'ON SE SOIT PRONONCE A L'UNANIMITE' POUR CONDAMNER LES
DEPORTATIONS COMME CELLES QUI EURENT LIEU PENDANT LA DERNIERE
X "N 49 n'o kw1 nuirva) GUERRE, LA PHRASE QUI SE TROUVE AU DEBUT DE L'ARTICLE 45
('w 'n - 45 7rT'on 900N
A SUSCITE QUELQUES DIFFICULTS, CAR IL ETAIT PEU AISE DE CONCILIE
LES IDESS EXPRIMESS DANS DES TERMS DIVERS, EN FRANCAIS
EN ANGLAIS ET EN RUSSE. FINALEMENT, LE COMITE A DECIDE D'ADOPTER
UN TEXTE QUI INTERDIT LES TRANSFERTS INDIVIDUELS OU COLLECTIFS
OBLIGATOIRES AINSI QUE LES DEPORTATIONS DE PERSONNES
PROTEGESS, D'UN TERRITOIRE OCCUPE DANS UN AUTRA PAYS,
MAIS QUI AUTORISE LES TRANSFERTS VOLONTAIRES"
.('¥'n - 7w niwaTNn)
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J.S. PICTET, "LA CROIX-ROUGE ET LES CONVENTIONS DE pa >

1YWY 2¥n7 XIWNL ,nINRN 7w nawn nx Y xin .GENEVE" 76 RECUEIL DES COURS (1950) 1, 96
M 7w N7 NIRXIN YIoX? 1921 mawa DITRN 27¥0 7w NMIX71'AN NTVIN 7w XIWD NRIF0 NIK DTN ,NN9Y
:NMWN 07190 NN T NNNTRN N'0I72INN 7w n'720 DK RN, DY NANY

"DES CENTAINES DE MILLIERS D'ENTRE EUX SERVIRENT EXPOSES AUX
DEPORTATIONS AUX PRISES D'OTAGES. A L'INTERNMENT DANS LES CAMPS
DE CONCENTRATION, AU PIRES SEVICES ET A LA MORT".
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;D'YINAN NIX TORY ,49 q'y0 NKID'R TW71 NN |12 NIXIINY
:PICTET, AT 109-110 7w nix'md

"QUAND ON SONGE AUX MILLIONS DE PERSONNES TRANSFEREES DE FORCE
AU COURS DE DERNIER CONFLIT ET A LEURS SOUFFRANCES PHYSIQUES ET
MORALES, ON NE PEUT QUE SALUER AVEC RECONNNAISSANCE UN TEXTE
METTANT FIN A CES PRATIQUES INHUMAINS...".

nnnn M) [INNKN 110300 7w 127002 0951 DI7NY DIAN NAWINY ,D'WIRD 11I'7' 7Y DAYIN YUK (1IY7D
7w) nonn 7y NTIN N12N2 127 PR 07, N7RIMNEN'0'9N N1'NaN jn bntni?a0 Wi L (' 'n - v 071Ivn
178 D'WIR 'M72 0am7 Y oW WKL (' 'n - ninRn

,NANY 12 NN'E71 TN NIRNN ,D'YNAN TN 127101 2 ' NN
S animnn nwpna wn'y DEPORTATIONS nima winwini

12T L,NANY 1 7w onnte? nInX'? 34 9o 10N ,7\apna QAN
"CONSTITUE UNE) "mix'71an vowna witn" PICTET r1-7y md
.(INNVOATIONDANS LE DROIT INTERNATIONAL"

75 7y NN 7Y KX QRN D10 IX INOoN 72NN 7Y NVWN [N 117'0 7Y ,TNNA K7 QX1 L,NT QWRNA QTN 'R
NNN7RN Y 'Y 207 NN D290 NY7700 NF0I7DINNY TNRN LWIN'A 1190 NINTOW 1INA N'ANTRN N'0I7IND
.N7'WON NN NNIIYN-'R R-7V1 'NITRN N'OIN OR-7V

M.H. COURSIER, "DROIT HUMNITAIRE: PROTECTION DES PERSONNES
nyaon 'wyn nx 01X CIVILES EN TEMPS DE GUERRE" 99 RECUEIL DE COURS (1960) 397, 399,
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"LE MASSACRE DES FEMMES ET DES ENFANTS EST COMPRIS DANS LE DROIT
DE LA GUERRE".
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B.M. JANKOVICI, PUBLIC INTERNATIONAL LAW 7w 902 |'Tn NXIN
NINNA N1 NIYY D'WIRD 1707 ,winman 7 110'xa nma L, niana onttnnn (NEW ,YORK, 1984) 375, 376
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F.F. SPANGENBERG, DIE ZWANGSARBEIT DER BEVOLKERUNG na 7>
n'oI'ixn 7w nrodn nTay( KRIEGSBESETZTER GEBIETE UND DAS VOLKERRECHT (KIEL, 1961)
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"DIE 'DEPORTATION'ALS SOLCHE IST SOMIT ERSTMALIG ABSOLUT
VERBOTEN".
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SCHLOCHAUER, WORTERBUCH DES 7¥x nonn [n yanwnn ba Nt
"VERTEIBUNG" 1w nx1 ;VOLKERRECHTS, DE GRUYTER (VOL. 3, 1962) 560
(unn)

;019 DA [NIRY ,[NMNIX7 NRron 2 nnt nd>d it R. I MILLER, THE LAW OF WAR (LEXINGTON) 88
49 q'yoaw 110K |27 ,N"MWN D71IVN NNN7N2 NIYIIRD NNOINI [N TN

"IN WORLD WAR Il AT LEAST 5 MILLION PERSONS WERE DEPORTED FROM
OCCUPIED TERRITORIES TO GERMANY AS PART OF THE NAZI PROGRAM OF
SLAVE LABOR, PERSECUTION, AND DEATH. ALTHOUGH HR-1907 DOES NOT
PROHIBIT DEPORTATION PER SE, ITS ARTICLES WITH RESPECT TO THE
SAFETY AND ORDER OF THE

INHABITANTS AND REQUISTIONING OF SUPPLIES AND SERVICES LEAD TO

THE CONCLUSION THAT FORCIBLE DEPORTATION IS BEYOND THE LEGITIMATE
ACTIVITIES OF AN OCCUPYING POWER. THE INTERNATIONAL MILITARY
TRIBUNAL AND NURCMBERG AND THE MILITARY TRIBUNALS UNDER CONTROL
COUNCIL ORDER NO. 10, PURSUANT TO THEIR CHARTERS THAT DEFINED
'DEPROTATION TO SLAVE LABOR OR FOR ANY OTHER PURPOSE' TO BE WAR
CRIMES, HELD THE NAZ| DEPORTATIONS TO BE UNLAWFUL...NEVERTHELESS,
FORCIBLE DEPORTATION ALONE WAS HELD IN THE KRUPP TRIAL TO BE

A VIOLATION OF CUSTOMARY LAW, AS WELL AS DEPORTAION FOR AN



ILLEGAL PURPOSE (FOR EXAMPLE, FORCED LABOR IN THE TERRITORY OF
THE OCCUPYING POWER) AND DEPORTATION THAT DISEGARDS RECOGNIZED
STANDARDS OF DECENCY AND HUMANITY.

ACCORDINGLY. GC-1949 PROVIDES THAT 'INDIVIDUAL OR MASS FORCIBLE
TRANSFERS AND DEPORTATIONS OF PROTECTED PERSONS FROM OCCUPIED
TERRITORY TO THE TERRITORY OF THE OCCUPYING POWER, OR ANY OTHER
COUNTRY, ARE PROHIBITED REGARDLESS OF MOTIVE. THE TOTAL OR
PARTIAL EVACUATION OF A GIVAN AREA IS PERMITTED IF THE SECURITY

OF THE POPULATION OR IMPERAVITE MILITARY REASONS DEMAND".
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PROF. .F. KALSHOVEN, THE LAW OF WARFARE (LEIDEN, 1973) 28
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"THE LAST SPECIFIC PROHIBITION OF THE POSITIVE INTERNATIONAL LAW
JUS IN BELLO TO BE CONSIDERED IS THAT AGAINST FORCED DISPLACEMENT
OF CIVILIANS. WITH RESPECT TO INTERNATIONAL CONFLICT. ARTICLE 49

OF THE 1949 GENEVE CIVILIANS CONVENTIONS FLATLY PROHIBITS MASSED
FORCIBLE TRANSFERS OR DEPORTATIONS OF PROTECTED PERSONS TO THE
TERRITORY OF THE OCCUPYING POWER OR TO ANY OTHER COUNTRY,
'REGARDLESS OF THEIR MOTIVE'. ARTICLE 49 THEN PROVIDES THAT 'THE
OCCUPYING POWER MAY UNDERTAKE TOTAL OR PARTIAL EVACUATION

OF A GIVEN AREA IF THE SECURITY OF THE POPULATION OR IMPERATIVE
MILITARY REASONS SO DEMAND'. CONDITIONS FOR SUCH A TRANSFER

ARE TO BE LIMITED TO WHAT IS UNAVOIDABLE".
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"PERSONS PROTECTED BY THE CONVENTION ARE THOSE WHO, AT A GIVEN
MOMENT AND IN ANY MANNER WHATSOEVER, FIND THEMSELVES, IN CASE
A CONFLICT OR OCCUPATION, IN THE HANDS OF A PARTY TO THE CONFLICT
OR OCCUPYING POWER OF WHICH THEY ARE NOT NATIONALS".
(v 'n-'wnwmann)
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"THE ARTICLE REFERS BOTH TO PEOPLE WHO WERE IN THE TERRITORY
BEFORE THE OUTBREAK OF WAR (OR THE BEGINNING OF THE OCCUPATION)
AND TO THOSE WHO GO OR ARE TAKEN THERE AS A RESULT OF
CIRCUMSTANCES: TRAVELLERS, TOURISTS, PEOPLE WHO HAVE BEEN
SHIPWRECKED AND EVEN, IT MAY BE, SPIES OR SABOTEURS".
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"TREATIES SHOULD, IT IS HELD, BE GIVEN AN INTERPRETATION IN WHICH
THE REASONABLE MEANING OF WORDS AND PHRASES IS PREFERRED, AND IN
WHICH A CONSISTENT MEANING IS GIVEN TO DIFFERENT PORTIONS

OF THE INSTRUMENT. IN ACCORDANCE WITH THE PRINCIPLE OF
CONSISTENCY. TREATIES SHOULD BE INTERPRETED IN THE LIGHT OF
EXISTING INTERNATIONAL LAW . ALSO APPLYING BOTH REASONABLENESS
AND CONSISTENCY. SINCE IT IS TO BE ASUUMED THAT STATES ENTERING
INTO A TREATY AR AS A RULE UNWILLING TO LIMIT THEIR SOVEREIGNTY
SAVE IN THE MOST EXPRESS TERMS. AMBIGUOUS PROVISIONS SHOULD
BE GIVEN A MEANING WHICH IS THE LEAST RESTRICTIVE UPON A PARTY'S
SOVEREIGNTY. OR WHICH CASTS THE LEAST ONEROUS OBLIGATIONS...
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"IF ATREATY ATIFIED AND INTERNATIONALLY VALID IS WITHOUT FORCE
WITHIN THE STATE UNLESS SUPPLEMENTED BY LEGISLATIVE ACTION,



THEN, IT IS ASSERTED, INTERNATIONAL LAW EMBODIED IN THAT TREATY

IS NOT PART OF THE LAW OF THE LAND. THIS IS ENTIRELY TRUE. THE

RULE IS OBVIOUSLY IN THE NATURE OF AN EXCEPTION TO THE PRINCIPLE
OF INCORPORATION. BUT THE REASONS FOR IT LIE NOT IN ANY SUBTLE
INTENTION OF ENGLISH COURTS TO TAKE AWAY WITH ONE HAND WHAT THEY
GRANT WITH THE OTHER, BUT ONLY AND EXCLUSIVELY IN THE EXIGENCIES
OF BRITISH CONSTITUTIONAL LAW AND THE DIVISION OF POWERS WITHIN
THE STATE. IT IS A RULE OF BRITISH CONSTITUTIONAL LAW THAT THE
CONCLUSION AND RATIFICATION OF TREATIES ARE PREROGATIVE OF THE
EXECUTIVE. IN OTHER COUNTRIES, SUCH AS THE UNITED STATES, THE
CONCURRENCE OF THE LEGISLATURE, OR OF A PART THEREOF, IS
NECESSARY FOR THE VALID RATIFICATION OF A TREATY. THIS IS NOT

THE CASE IN GREAT BRITAIN. A TREATY BECOMES BINDIG FOR THIS

COUNTRY AS SOON AS IT HAS BEEN FINALLY RATIFIED BY THE CROWN.

THIS BEING SO, IT MIGHT BE POSSIBLE FOR THE CROWN TO INPOSE
BURDENS UPON THE SUBFECT, AND TO LEGISLATE FOR HIM, INDIRECTLY,
WITHOUT THE CONCURRENCE OF PARLIAMENT, BY MEANS OF CONCLUDING A
TRATY (X). THE EXISTING RULE WHICH REQUIRES IN SUCH CASES AN
ENABLING ADCT OF PARLIAMENT REMOVES THAT POSSIBILITY".

INL(X) a1

"(X) THE CASE OF STATE OF MISSOURI V. HOLLAND, UNITED STATES

GAME WARDEN, DECIDED IN 1920 BY THE SUPREME COURT OF THE UNITED
STATES, IS AN INTERESTING EXAMPLE OF A GOVERNMENT ARMING ITSELF,
BY MEANS OF A TREATY, WITH POWERS WHICH IT DID NOT APPARENTLY
OTHERWISE POSSESS. IN 1915 THE CONGRESS OF THE UNITED STATES
PASSED AN ACT CONCERNING THE PROTECTION OF MIGRATORY BIRDS. THAT
ACT WAS DECLARED UNCONSTITUTIONAL ON THE GROUN THAT IT
INTERFERED WITH THE RIGHTS RESERVED TO THE MEMBER

STATES. THEREUPON THE UNITED STATES CONCLUDED A TREATY WITH
GREAT BRITAIN FOR THE PROTECTION OF MIGRATORY BIRDS. THE
SUPREME COURT HELD THAT A STATUTE PROVIDING FOR THE
ENFORCEMENT OF THAT TREATY WAS CONSTITUTIONAL: 252 U.S.416:
ANNUAL DIGEST, 1919-1922. CASE NO. 1 THE OTHERS, THE DECISION

OF THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL IN ATT-GEN. FOR
CANADA V. ATT-GEN. FOR ONTARIO AND OTHERS, 53 T.L.R. 325. IS

ALSO OF INTEREST IN THIS CONNECTION. THE QUESTION WAS.
ESSENTIALLY, HOW FAR CAN CANADA ENACT LABOUR IN LEGISLATION. IN
PURSUANCE OF INTERNATIONAL LABOUR CONVENTIONS, IN MATTERS
RESERVED BY THE CONSTITUTION TO THE PROVINCES?".
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CHUNG CHI CHEUNG V. THE KING (1939), [32] AT -2 LORD ATKIN 7w

NN UKD 168-167

"IT MUST BE ALWAYS REMEMBERED THAT, SO FAR, AT ANY RATE, AS THE
COURTS OF THIS COUNTRY ARE CONCERNED, INTERNATIONAL LAW HAS NO
VALIDITY SAVE IN SO FAR AS ITS PRINCIPLES ARE ACCEPTED AND
ADOPTED BY OUR OWN DOMESTIC LAW. THERE IS NO EXTERNAL POWER
THAT IMPOSES ITS RULES ON OUR OWN CODE OF SUBSTANTIVE LAW OR
PROCEDURE

ANINA I¥IXY VOYUNN M2 7Y IT DY N1 VOXDIVIXYT 11099
NIYIAN 7Y [Aiynani [RMi7yn 7w mITpR 1N (R 001y 111K ,07IX ;m7a? wiral JUDICIAL HESITANCY
117D L,12MY YT 17 NIYNTA DI'0YRR NRIYD INXK YI9'NA 711 IR K7, NNDIYD DI'0OUnn

2 11901 19 NY7RY ITN MIY N'UDYN NWA DI NOTIY N'721K2 D ,11197 NN72WINY nwu? 0'0a w' oxin (1)
- [21,n7¥ N'VSWNN NO'ONN NX INN'D TWKD ,D"7XIWDN VOVNN

J17¥X D'ANNN D'UOYNN NNNPYN 7Y ,N'0DWUNN NIYISN 1T ,'1'WY7 DIgn DI W' DR DRD (2)
W9 KAy NN T - 1970 NITRYT Y nayn Xy

.N"7211 '0OYNN A¥NN N1V DNIYN 7Y "0 D07 NIoNTNNN YW NN'WRID MAXNY Nwen 07k (R) 7
JIAR NOY772 77 XD 12 79011 2w 2-7V1,7'W%7 N2 DTN 1T 12D AT KW

N7 NTNR DTN 7Y ANip 7Y D'YRaxn DN - 11109119 7Y DTEVOROIVINT 1109119 7W 1T - DINRAN Y
DY D'TNI7NN DANNN 7Y NN KIN DINRAN 79 DNN0AT DNINA IP'Y .7IN NNNK 7Y 'ONNI0IX YIN'R 12T
.17 NYXIMN 1T 2 NP7INn nwag 10 [N [N NRIYA NIDpYNn

210919 7W RXINN NTIZ1 .2'W7 NNDTIN 12D ,0IX9IVIXRT N0DND 7w MNRNN D71V KINY '9) ,NIYA] NIT'AR 1TYN
:30-31 'nya 17K 02T D10 NRXIN L7M0 NARNA NAXINY 19D ,|n

IS A COMMONPLACE THAT A TREATY AS SUCH CANNOT BE A SOURCE
OF ENGLISH LAW OR, IN OTHER WORDS, IMPOSE DUTIES OR CONFER
RIGHTS ON ANYONE EXCEPT THE CROWN IN ITS INTERNATIONAL
RELATIONS. WERE THIS NOT SO THE CROWN WOULD HAVE THE POWER
OF LEGISLATION. CONSEQUENTLY, IN ORDER TO BECOME BINDING
UPON SUBJECTS A TREATY MUST BE INCORPORATED INTO TH LAW OF
ENGLAND BY PARLIAMENTARY('w 'n - "2¢ nwatan( WHAT IS

LEGISLATION SOMETIMES LOOSELY REFERRED TO AS 'RATIFICATION'
WILL NOT BE SUFFICIENT, PARLIAMENT MAY APPROVE THE
CONCLUSION OF A TREATY AND IT MAY EVEN PASS LEGISLATION
CONNECTED WITH A TREATY. BUT A TREATY CANNOT BECOME PART OF
ENGLISH LAW OTHERWISE THAN BY THE STRICTLY LEGISLATIVE
PROCESS. THUS THE VARIOUS TREATIES WHICH ARE KNOWN AS
'DOCUMENTS RELATING TO THE TERMINATION OF THE OCCUPATION
REGIME IN THE FEDERAL REPUBLIC OF GERMANY' WERE RATIFIED

AND APPROVED BY PARLIAMENT AFTER THEY WERE SIGNED AT



BONN IN MAY 1952 AND PARIS IN OCTOBER 1954. YET THEY DO NOT
FROM PART OF ENGLISH LAW EXCEPT IN SO FAR AS THE GERMAN
CONVENTIONS AT. 1955 ADOPTS CERTAIN OF THEIR PROVISIONS.
THE LEGAL POSITION IS SUMMARISED BY A DICTUM OF LORD ATKIN
WHICH MUST TO-DAY BE REGARDED AS LOCUS CLASSICUS:

'WITHIN THE BRITISH EMPIRE THERE IS A WELL-ESTABLISHED RULE
THAT THE MAKING OF A TREATY IS AN EXECUTIVE ACT. WHILE THE
PERFORMANCE OF ITS OBLIGATION. IF THEY ENTAIL ALTERATION
OF THE EXISTING DOMESTIC LAW, REQUIRES LEGISLATIVE ACTION".

0w ,5 w'nal

"INTERNATIONALLY A TREATY TO WHICH THE CROWN IS A PARTY
BINDS THE CROWN EVEN IF THERE HAS BEEN NO RATIFICATION OF
ANY KIND. THIS IS ELEMENTARY AND PROBABLY NOT DENIED. THOUGH
SOMETIMES CONCEALED BY LOSSE FORMULATION. THUS. WHEN IT IS
SAID OF A TREATY TO WHICH THE UNITED KINGDOM IS A PARTY THAT
IN ORDER TO BE BINDING IT REQUIRES LEGISLATION. WHAT IS
REFERRED TO | ONLY THE BINDING CHARACTER OF THE TREATY

IN MUNICIPAL LAW".

145 'yl

"..TREATY TO WHICH THE LEGISLATUR HAS FAILED TO ATTRIBUTE
THE THE FORCE OF LAW CANNOT BE GIVEN THAT VERY SAME FORCE
BY THE JUDICIARY. THIS POINT IS SO

FUNDAMENTAL THAT IT NECESSARILY IMPOSES SEVERE LIMITATIONS
UPON THE AMBIT WITHIN WHICH TREATY OBLIGATIONS MAY
CONSTITUTE A HEAD OF PUBLIC POLICY. THE MERE FACT THAT A
PARTICULAR DECISION WOULD BE INCONSISTENT WIHT THE TERMS OF
A TREATY CONCLUDED BY THE CROWN AND, THEREFORE, WOULD
INVOLVE A BREACH OF THIS COUNTRY'S TREATY OBLIGATIONS
CANNOT LEAD TO A DECISION IN THE OPPOSITE SENSE".
(v 'n- " nuaTnn)
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"IT WOULD SEEM TO FOLLOW THAT, IF AND IN SO FAR AS THE
PREROGATIV RIGHTS OF THE CROWN IN WAR-TIME PREVAIL, THE
CROWN CAN, BY TREATY NO LESS THAN BY PROCLAMATION, ALTER
THE COMMON FOR TO THAT EXTENT IT IS IN PURSUANCE OF THE
EXISTING CAN, DOMESTIC LAW THAT THE CROWN ALTERS IT".
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"THE EXPLANATION CAN ONLY BE FOUND IN THE VIEW THAT, IN THE
ABSENCE OF ANY RELEVANT RESTRICTION BY PARLIAMENT OF THE CROWN'S
PREROGATIVE IN WAR-TIME, THE CROWN COULD BY TREATY ALTER THE



COMMON LAW".
- 9'om Xin 0w ,28 nynal

"LORD MCNAIR, BRITISH YEAR BOOK OF INTERNATIONAL LAW

SQQ. AND LAW OF TREATIES, P. 377 ,SEEMS TO THINK 1928,63

THAT THE HAGUE REGULATIONS CONSTITUTE A TREATY AFFECTING
BELLIGERENT RIGHTS AND THEREFORE BIND THE SUBJECT.SIMILARY,
WADE & PHILLIPS, CONSTITUTIONAL LAW (4TH ED. 1950) ASSERT

THE BINDING CHARACTER OF TREATIES AFFECTING BELLIGERENT
RIGHTS, BECAUSE WAGING WAR COMES UNDER THE PREROGATIVE.
THERE IS PROBABLY NOT

MUCH DIFFERENCE BETWEEN THESE FORMULATIONS AND THE STATEMENT
OF THE RULE SUGGESTED IN THE TEXT. HOWEVER, THE CONCEPTION

OF BELLIGERENT RIGHTS ORIGINATES FROM PUBLIC INTERNATIONAL

LAW AND IS NOT GERMANE TO ENGLISH CONSTITUTIONAL LAW. THE
LATTER REGARDS TREATIES AS BINDING ONLY IF AND IN SO FAR AS

THE PREROGATIVE PREROGATIVE OF THE CROWN PREVAILS. IF IT

DOES NOT PREVAIL EVEN TREATIES AFFECTING BELLIGERENT RIGHTS
CANNOT BIND THE SUBJECT".
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"IT IS IMPOSSIBLE TO SUPPOSE THAT THIS MEANS (AS IT DO IF THE

EFFECT OF THE PARAGRAPH H (‘'w'n-arn nnpn?(x)23 mapn? nunn( IS

TO ABROGATE THE LAW EXISTING HITHERTO IN ENGLAND AND TO GIVE AN
ALIEN ENEMY THE POSITION OF A PERSONA STANDI IN JUDICIO IN

ENGLISH COURTS OF LAW) THAT THE WAR OFFICE OF GREAT BRITAIN
SHALL IN THE PRESENT WAR FOR THIS PURPOSE ISSUE INSTRUCTIONS TO
SIR JOHN FRENCH, COMMANDING OUR LAND FORCES IN THE FIELD,
FORBIDDING HIM T 'DECLARE' THAT THE RIGHTS OF ALIEN ENEMIES-
-GERMANS, AUSTRIANS, OR TURKE - TO INSTITUTE LEGAL PROCEEDINGS

IN THE HIGH COURT OF JUSTICE IN LONDON ARE SUPENDED OR
INADMISSIBLE. AND YET THIS ABSURDITY SEEMS NECESSARILY TO FOLLOW
FROM THE SCHEME OF THE CONVENTION AS APPLIED TO PARAGRAPH (H) IF
THE INTERPRETATION OF THIS PARAGRAPH IS THAT WHICH IS CONTENDED
FOR BY THOSE WHO FIND IN IT AN ABROGATION OR OUR LAW, WHICH
HITHERTO HAS NOT GIVEN TO AN ALIEN ENEMY THE POSITION OF A
PERSONA STANDI IN JUDICIO.

OUR VIEW IS THAT ARTICLE 23 (H), READ WITH THE GOVERNING
ARTICLE 1 OF THE CONVENTION, HAS A VERY DIFFERENT AND VERY
IMPORTANT EFFECT, AND THAT THE PARAGRAPH, IF SO UNDERSTOOD,
IS QUITE PROPERLY PLACED AS IT IS PLACED IN A GROUP OF
PROHIBITIONS RELATING TO THE CONDUCT OF AN ARMY AND ITS
COMMANDER IN THE FIELD".
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:O'CONNELL, SUPRA, AT 24

"IT 1S SOMETIMES SUGGESTED THAT THERE IS A TYPE OF TREATY WHICH

IS PROPERLY LEGISLATIVE, IN THE SENSE THAT IT LAYS DOWN THE LAW
WHERE NONE EXISTED BEFOR, TOUT D'UN COUP.('w'n-1ipna nwatan(. IT

IS IMPORTANT THAT THIS PROPOSITION BE CAREFULLY EXAMINED. TRUE,
ONE MAY CITE INNUMERABLE CONVENTIONS, MOSTLY MULTILATERAL, WHICH
ARE NOW TAKEN AS INTERNATIONAL AND NOT CONTRACTUAL LAW. ONE MAY
CITE THE SLAVE TRABE CONVENTIONS, THE DECLARATION OF PARIS, 1856
BETWEEN THE COMBATANTS IN THE CRIMEAN WAR

WHICH PUT AN END TO PRIVATEERING, AND MOST NOTABLY, OF COURSE,
THE HAGUE CONVENTIONS OF 1899 AN 1907, AND THE GENEVA
CONVENTIONS. BUT THE POINT IS WHETHER NON-SIGNATORY AND NON-
ACCESSIONARY STATES WERE AUTOMATICALLY BOUND BY THE
PROVISIONS OF THESE CONVENTIONS AS SOON AS THEY BECAME
OPERATIVE, OR WHETHER THEY BECAME BOUND BY THE RULES THEY
CONTAIN AT A SUBSEQUENT DATE WHEN IT WAS ACCEPTED THAT THESE
RULES HAD BECOME PART OF INTERNATIONAL CUSTOM. THE LATTER

IS THE CORRECT INTERPRETATION, AND IT IS CLEAR, THEN, THAT

IT IS CUSTOM EMBODYING THE TREATY, AND NOT THE TREATY ITSELF,
WHICH CREATES LAW AS DISTINCT FROM CONTRACTUAL RULES".
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"THE RULES OF LAND WARFARE EXPRESSED IN THE CONVENTION
UNDOUBTEDLY REPRESENTED AN ADVANCE OVER EXISTING
INTERNATIONAL LAW AT THE TIME OF THEIR ADOPTION. BUT THE
CONVENTION (HAGUE CONVENTION CONCERNING THE LAWS AND
CUSTO

OF WAR ON LAND) EXPRESSLY STATED THAT IT WAS AN ATTEMPT
'TO REVISE THE GENERAL LAWS AND CUSTOMS OF WAR' WHICH IT
THUS RECOGNISED TO BE THEN EXISTING, BUT BY 1939 THESE
RULES LAID DOWN IN THE CONVENTION WERE RECOGNISED BY
ALL

CIVILISED NATIONS AND WERE REGARDED AS BEING
DECLARATORY OF

THE LAWS AND CUSTOMS OF WAR...".
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"A PERSON IN RESPECT OF WHOM A DEPORTATION ORDER HAS BEEN MADE
SHALL REMAIN OF PALESTINE SO LONG AS THE ORDER REMAINS IN
FORCE".
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"THE FUNCTIONS OF ANY SUCH COMMITTEE SHALL BE TO CONSIDER, AND
MAKE

RECOMMENDATIONS TO THE MILITARY COMMANDER WITH RESPECT TO,

ANY OBJECTIONS AGAINST ANY ORDER UNDER THIS REGULATION WHICH ARE
DULY MADE TO THE COMMITTEE BY THE PERSON TO WHOM THE ORDER
RELATES".
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..TREATIES SHOULD BE INTERPRETED IN THE LIGHT OF EXISTING
INTERNATIONAL LAW."
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"THE AUTHORITY OF THE LEGITIMATE POWER HAVING IN FACT PASSED

INTO THE HANDS OF THE OCUPANT, THE LATTER SHALL TAKE ALL THE
MEASURES IN HIS POWER TO RESTORE, AND ENSURE, AS FAR AS POSSIBLE,
PUBLIC ORDER AND SAFETY, WHILE RESPECTING, UNLESS OBSOLUTELY
PREVENTED, THE LAWS IN FORCE IN THE COUNTRY"
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"INDIVIDUAL OR MASS FORCIBLE TRANSFERS, AS WELL AS DEPORTATIONS

OF PROTECTED PERSONS FROM OCCUPIED TERRITORY TO THE TERRITORY OF
THE OCCUPYING POWER OR TO THAT OF ANY OTHER COUNTRY, OCCUPID OR
NOT, ARE PROHIBITED, REGARDLESS OF THEIR MOTIVE.

NEVERTHELESS, THE OCCUPYING POWER MAY UNDERTEKE TOTAL OR PARTIAL
EVACUATION OF A GIVEN AREA IF THE SECURITY OF THE POPULATION OR
IMPERATIVE MILITARY REASONS SO DEMAND. SUCH EVACUATIONS MAY NOT
INVOLVE THE

DISPLACEMENT OF PROTECTED PERSONS OUTSIDE THE BOUNDS
OCCUPIED TERRITORY EXCEPT WHEN FOR MATERIAL REASONS IT IS
IMPOSSIBLE TO AVOID SUCH DISPLACEMENT. PERSONS THUS EVACUATED
SHALL BE TRANSFERRED BACK TO THEIR HOMES AS SOON AS HOSTILITIES
IN THE AREA IN QUESTION HAVE CEASED".
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"A TREATY SHALL BE INTERPRETED IN GOOD FAITH IN ACCORDANCE WITH
THE ORDINARY MENING TO BE GIVEN TO THE TERMS OF THE TREATY IN
THEIR CONTEXT AND IN THE LIGHT OF ITS OBJECT AND PURPOSE".
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"IF THE OCCUPYING POWER CONSIDERS IT NECESSARY, FOR
IMPERATIVE REASONS OF SECURITY, TO TAKE SAFETY MEASURES
CONCERNING PROTECTED PERSONS, IT MAY, AT THE MOST, SUBJECT
THEM TO ASSIGNED RESIDENCE OR TO INTERNMENT".
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"IT WILL SUFFICE TO MENTION HERE THAT AS WE ARE DEALING WITH
OCCUPIED TERRITORY, THE PROTECTED PERSONS CONERNED WILL
BENEFIT BY THE PROVISIONS OF ARTICLE 49 AND CANNOT BE
DEPORTED; THEY CAN THEREFORE ONLY BE INTERNED, OR PLACED IN
ASSIGNED RESIDENCE, WITHIN THE FRONTIERS OF THE OCCUPIED
COUNTRY ITSELE".
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"ALL PROTECTED PERSONS WHO MAY DESIRE TO LEAVE THE TERRITORY AT
THE OUTSET OF, OR DURING A CONFLICT, SHALL BE ENTITLED TO DO
SO, UNLESS THEIR DEPARTURE IS CONTRARY TO THE NATIONAL
INTERESTS OF THE STATE"
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"PROTECTED PERSONS WHO ARE NOT NATIONALS OF THE POWER WHOSE
TERRITORY IS OCCUPIED. MAY AVAIL THEMSELVES OF THE RIGHT

TO LEAVE THE TERRITORY SUBJECT TO THE PROVISIONS OF

ARTICLE 35...".
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"WHERE IN OCCUPIED TERRITORY AN INDIVIDUAL PROTECTED PERSON
IS DETAINED AS A SPY OR SABOTEUR, OR AS A PERSON UNDER
DEFINITE SUSPICION OF ACTIVITY HOSTILE TO THE SECURITY OF

THE OCCUPYING POWER. SUCH PERSON SHALL, IN THOSE CASES
WHERE ABSOLUTE MILITARY SECURITY SO REQUIRES, BE REGARDED AS
HAVING FORFEITED RIGHTS OF COMMUNICATION UNDER THE PRESENT
CONVENTION".
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"THE PROHIBITION IS ABSOLUTE AND ALLOWS OF NO EXCEPTIONS, APART
FROM THESE STIPULATED IN PARAGRAPH 2".
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"HUMANITARIAN LAW CONCERNS ITSELF ESSENTIALLY WITH HUMAN BEINGS
IN DISTRESS AND VICTIMS OF WAR...
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