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“Guilt by association”

“Terror Financing, Guilt by ,David Cole 2w T1nRm2 YLp? 07150 WX .R .11
Association and the Paradigm of Prevention in the “War on Terror” in

Counterterrorism: Democracy’s Challenge (Bianchi & Keller eds., Hart
Pub. 2008) — Geotgetown Law, Faculty Working Papers, at p.240.

“The third statute that the government relies upon to penalize
support of “tetrorists” is the International Emergency
Economic Powers Act (IEEPA). This statute was originally
enacted to empower the President during emergencies to
impose economic embargoes on foreign nations. It was used
exclusively for that purpose until 1995, when President Bill
Clinton first used it not to target nations as a matter of nation-
to-nation diplomacy but to target disfavoured political groups.
Clinton named ten Palestinian organizations and two Jewish
groups as “specially designated terrorists”. ... After the attacks



of 11 September 2001, President Bush invoked the same
authority to name 27 “specially designated global terrorists”. ...
At the same time he authorized the Secretary of the Treasury to
designate still others using extremely broad criteria. Until
recently, the Treasury Secretary could designate an individual or
entity based solely on a finding that he or it was merely
“otherwise associated with” someone else on the list. In 2006,
a federal court declared that provision unconstitutional:
Humanitarian Law Project v US Dept of Treasury, 463 F Supp 2d
1049 (CD Cal, 2006). The Treasury Department then amended
its regulations to define “otherwise associated” more narrowly,
to mean those entities ... or individuals that “own or control;
or (b) ...attempt, or ... conspire with one or more persons, to
act for or on behalf of or to provide financial, material, or
technological support, or financial or other services, to a
designated entity.”
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“The Supreme Court has declared guilt by association ‘alien to
the traditions of a free society and the first Amendment itself”.
It violates both the Fifth Amendment, which requires that guilt
must be personal, and the First Amendment, which guarantees
the tight of association.” Cole at page 241.

19192 Va1 Scales v United Stares 367 US 203 (1961) 177371 poda

“In our jurisprudence guilt is personal, and when the imposition
of punishment on a status or on conduct can only be justified by
reference to the relationship of that status or conduct to other
concededly criminal activity, ... that relationship must be
sufficiently substantial to satisfy the concept of personal guilt in



order to withstand attack under the Due Process Clause of the
Fifth Amendment.” at 224-5,
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Middle East Review of International Affairs, Vol -2 9nx» 0075 7 NIp 7305175 .1

“Judicial review of Israeli Administrative Actions :INIOW 8, No. 1 (March 2004)
Against Terrorism: Temporary Deportation of Palestinians from the West Bank to
:0°R27 O™M277 MW 31 Py .Gaza”

“Under the Court’s jurisprudence, the essence of a preventive
sanction is that it is addtessed to a proven source of danger —
an individual against whom evidence of dangerousness has been
presented and a determination of actual dangerousness made.
In contrast, a deterrent sanction addresses 2 general population
within which it is assumed that is a statistically supported latent
danger, but imposition of the sanction is not based on proving
the dangerousness of any particular individual.”
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