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“It 1s no defence to a breach of an international obliga-
tion to argue that the state acted in such a manner be-
cause it was following the dictates of its own municipal

2

law.

(Shaw M., INTERNATIONAL LAW 102 (4" edition, Cambridge University

Press)
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“...the fundamental principle of international law, that

international law prevails over domestic law.”

(Applicability of the Obligation to Arbitrate case, ICJ Reports, 1988, p. 12, 34;
ILR pp. 225, 252)
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"...when the penal legislation of the occupied territory
conflicts with the provisions of the Convention, the

Convention must prevail."

[COMMENTARY ON GENEVA CONVENTION IV OF 1949 RELATIVE TO
THE PROTECTION OF CIVILIAN PERSONS IN TIMES OF WAR 335-336
(Jean Pictet ed. 1958)]
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The second Paragraph of Article 64 is couched in
language of entitlement (“may”), rather than obligation,
when conferring on the Occupying Power the authority
to alter the preexisting legislation. However, like all
other Contracting Parties of the Geneva Convention, the
Occupying Power has unconditionally undertaken (in
Article 1) “to respect and to ensure respect” for the
Convention “in all circumstances”.  The

implementation of the Geneva Convention is not

contingent on compatibility with domestic

legislation. On the contrary, Contracting Parties

have to enact any enabling domestic legislation

required to give effect to the Geneva Convention... If

this is true of the Occupying Power’s own legislation, it

should a fortiori be true of the domestic laws in force in

the occupied territory. The Geneva Convention must

prevail over any conflicting local legislation in the

occupied territory. That means that the laws in force

in the occupied territory must be adapted where

necessary to the Geneva Convention (and, indeed, to

any other binding instrument of international

humanitarian law).

The distinction between what the Occupying Power
may or must do in this field has significant practical
repercussions when the Occupying Power is pleased
with, and more than willing to strictly apply, some
legislation — in force in the occupied territory at the
commencement of the occupation — which is
inconsistent with international humanitarian law. The

leading illustration has been the Israeli reliance on

Emergency Regulations, in force in the West Bank and
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the Gaza Strip on the eve of the occupation (and dating

back to the British Mandate), permitting the authorities

to destroy private property as a punitive measure, and

not merely ‘“where such destruction is rendered

absolutely necessary by military operations” (as

required by Article 53 of the Geneva Convention, based
on Article 23(g) of the Hague Regulations)... in the
opinion of the present writer, the Occupying Power

was bound to repeal or suspend these Regqulations

and certainly it could not legitimately rely on them.

M5v My TN)

[Yoram Dinstein, Legislation Under Article 43 of the Hague Regulations:
Belligerent Occupation and Peacebuilding, Program on Humanitarian Policy

and Conflict Research, Harvard University, occasional paper series (Fall 2004)].
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Oppenheim, INTERNATIONAL LAW (9" edition) (Volume 1), § 20
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"The concept of collective punishment must be under-
stood in the broadest sense: it covers not only legal sen-
tences but sanctions and harassment of any sort, admin-

istrative, by police action or otherwise".

[COMMENTARY ON ADDITIONAL PROTOCOL | OF 1977 TO THE GENEVA
CONVENTIONS OF 1949, p. 874, para. 3055 (Jean Pictet ed. 1987)]
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"The concept of collective punishment must be
understood in the broadest sense: it covers not only
legal sentences but sanctions and harassment of any sort,

administrative, by police action or otherwise".

[COMMENTARY ON ADDITIONAL PROTOCOL | OF
1977 TO THE GENEVA CONVENTIONS OF 1949, p. 874,
para. 3055 (Jean Pictet ed. 1987)]
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Human Rights Committee, General Comment 29, States of Emergency (article
4), U.N. Doc. CCPR/C/21/Rev.1/Add.11 (2001).
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Dan Simon, The Demolition of Homes in the Israeli Occupied Territories, 19
YALE J. INT'L L. 1, 53-65 (1994) ;

David Kretzmer, The Occupation of Justice: The Supreme Court of Israel and
the Occupied Territories (2002), p. 147-153;

Martin B. Carroll, The Israeli Demolition of Palestinian Houses in the
Occupied Territories: An Analysis of its Legality in International Law, 11
MICH. J. INT'L. L. 1195, 1213-1217 (1990);

Shane Darcy, Punitive House Demolitions, the Prohibition of Collective
Punishment and the Supreme Court of Israel, 21 PENN. ST. INT'L L. REV.
477, 505-507 (2003);

Brian Farrell, Israeli Demolition of Palestinian Houses as a Punitive Measure:
Application of International Law to Regulation 119, 28 BROOK. J. INT'L L.
871, 930 (2003);

Ralph Ruebner, Democracy, Judicial Review and the Rule of Law in the Age of
Terrorism: The Experience of Israel- A Comparative Perspective, 31 GA. J.
INT'L & COMP. L. 493, 507 (2003);

Yoram Dinstein, The Israel Supreme Court and the Law of Belligerent
Occupation: Demolitions and Sealing off of Houses, 29 ISR. Y.B. HUM. RTS.
285, 296 (1999).
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Yoram Dinstein, The International Law of Belligerent Occupation and Human
Rights, 8 ISR. Y.B. HUM. RTS. 104, 128 (1978);
David Kretzmer, The Occupation of Justice: The Supreme Court of Israel and
the Occupied Territories, 147 (2002);
Dan Simon, The Demolition of Homes in the Israeli Occupied Territories, 19
YALE J. INT'L L. 1, 68 (1994)
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"While recognizing the authority of the State party to
demolish structures that may be considered legitimate
military targets according to international humanitarian
law, the Committee regrets the resumption by the State
party of its policy of purely “punitive” house demoli-
tions in East Jerusalem and the Gaza Strip despite its
decision of 2005 to cease this practice . The State party
should desist from its policies of house demolitions

where they violate article 16 of the Convention. "

YT DY NYPIN IRIY NPTN NOXT DY NVINY NYY DYO DXNIAN NOXIN NPPTN ,NVYND .170
19V POAN 1T NPT I DTYNN NYAT YNNI 31998 NIVA 125 DTN NN OMINND NTYN
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"While fully acknowledging the threat posed by terror-
ist activities in the Occupied Territories, the Committee
deplores what it considers to be the partly punitive na-
ture of the demolition of property and homes in the Oc-
cupied Territories. In the Committee's opinion, the dem-
olition of property and houses of families, some of
whose members were or are suspected of involvement

in terrorist activities or suicide bombings, contravenes

Conclusions and Recommendations of the Committee against Torture, Israel, U.N. Doc. !
(CATIC/XXVII/Concl.5 (2001), paras. 6(j), 7(g

Concluding Observations on Fourth Periodic Report Submitted by Israel, CAT/C/ISR/CO/4, 2
23 of June 2009, para. 33

Human Rights Committee, Concluding Observations of the Human Rights Committee: Israel, 3
UN Doc. CCPR/C/79/Add.93 (18 August 1998), para. 24

Concluding Observations of the Human Rights Committee: Israel, UN Doc. CCPR/CO/78/ISR *
(21 August 2003), para. 16
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the obligation of the State party to ensure without dis-
crimination the right not to be subjected to arbitrary in-
terference with one's home (art. 17), freedom to choose
one's residence (art. 12), equality of all persons before
the law and equal protection of the law (art. 26), and not
to be subject to torture or cruel and inhuman treatment
(art 7). The State party should cease forthwith the above
practice."

NPPIN PRY NYIY MOLIYI NOPN DNIWY ToN NWYN DY NTYNN 1IN 2010 NIva D) 171
5: MND DNYNAY NYNIN 2577 )INAY XDan

"The Committee is concerned that, despite its previous
recommendation...the State party continues its practice
of demolishing property and homes of families whose
members were or are suspected of involvement in ter-
rorist activities, without considering other less intrusive

measures..."
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Concluding Observations of the Human Rights Committee: Israel, UN Doc. °
.CCPR/C/ISR/CO/3 (29 July 2010), para. 17

Concluding Observations of the Human Rights Committee on the Fourth Periodic Report of ©
Israel, (adopted on 28 October 2014, advance unedited version- not yet published), para. 9
Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an 7

Adequate Standard of Living, Mr. Miloon Kothari, E/CN.4/2003/5/Add.1, 12 June 2002
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Report of the Special Rapporteur of the Commission on Human Rights, Mr. John Dugard, @

on the Situation of Human Rights in the Palestinian Territories Occupied by Israel since 1967,
.E/CN.4/2002/32, para. 31

2 Selguk and Asker v. Turkey, ECHR judgment of 24 April 1998, p. 19 7 PDa N7 12 M)

PaynImna - qon: Akdivar v. turkey 23 Eur. Ct. H.R. 143, 189-90 (1997)
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"Extensive destruction and appropriation of property,
not justified by military necessity and carried out un-

lawfully and wantonly"
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K. Dormann, ELEMENTS OF WAR CRIMES UNDER THE ROME :IN7]
STATUTE OF THE INTERNATIONAL CRIMINAL COURT, SOURCES AND
[(COMMENTARY 81-86 (Cambridge, 2003
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"An occupying Power is prohibited from destroying
movable and non-movable property except where such
destruction is made absolutely necessary by military

operations".

[ICTY Judgment, The Prosecutor v. Tihomir Blasic, 1T-95-14-T, para. 157 : 1)

NPNY LONIAN TNY T DY PTIN INRY) DINN DY ,NNNN NI9N NNND 2T 1 Yap) Ty .182
NP DD MTAW I DY IWIAD WD ¥aAP) PPN NN PRIYD . PYTP 1PN ROY PPN
:DYTINN INNX XONY DIV ,NNINTY DIDIN N2 DIN DY TN NIPN DIV 19N TUNRD 190D

"To constitute a grave breach, the destruction
unjustified by military necessity must be extensive,
unlawful and wanton. The notion of “extensive” is
evaluated according to the facts of the case — a single
act, such as the destruction of a hospital, may suffice to

characterise an offence under this count.”

COMMENTARY ON GENEVA CONVENTION 1V -1 191,157 npooa ,ov : W[
OF 1949 RELATIVE TO THE PROTECTION OF CIVILIAN [PERSONS IN
(TIMES OF WAR 601 (Jean Pictet ed. 1958

Y19 DONIN DONINN NN T WA NVWA 1OV 190 00 ICTY-n yap ,qon mpna 183
TN N12Y MINKD 53 PYD MDN ININ YIDIN : NNNDN YWa INNN WIdT HY INDINY
ININ TNNOT HY PTIIN PN 19119912 91T NI ©INN

[xa: ICTY Judgment, The Prosecutor v. Dario Kordiac and Mario Cerkez, IT-
95-14/2, para. 335-341] IT-
95-

DN D»PNN XN D ¥apy o (@)(IV)2)8 PyD By NAYY wATIN PWaN 29570 1YY .184

725 DY NYIXY TIN MPTL DY IN MNNINN YIDTIN DX DIIND NIND TIND DY OMNIWNIN
.(341 mya ,0v) ©IN VIDINY

NPNY 2N52 NANINA NVNI RV 195 119 MPNI VIV NPITN NX NINAD ¥ N YPI DY .185
an

972 PAD NOY NIN IWR WIDT DY DIND NNIN ORI DY DONIAN NOMN NPT N
; D200 DPNITN DXOPMIIN
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; V120 NLYA N WIDID 1 THY TI0 NYTIN JIND INIY A

PNV NPPTNI XON D772 DN 990N TITH PN PV AN WD OINN - )
YOI NNNODNAYY ,NYANY MIVNDY NDINN MINDA DAY NN YN NINXINI
;WA NOV 795 MYTIN NMIWYIN TURD 1YW ROV DOWIN DY DXNI MNND

YT DY I9IN DIV NPT NPND NI NN NPTIN NN DINIAN NDIN , 0N .Y
VNOY Y9 ,2¥8AN TN DD MNNINM LIVIL NT NN NITHIN 9 DY ,/INRAN NIDNY
229 Nanana

VPP NYNY NN NNPNDN YW

PYDA NYAIP NN NPIN LDV TINN DY NN MI9N ONNNN DNNDN SYwad qona
D) IUN PN MINDIA TIDODA DXYNN DIPTN DY MINK NNV NI9N NPYA (2)(2)8
NNDN YW DINNIN DN

(1)33 YOI IXND NPNY 50 MIPNA PWNN MDOPNP NYNIY DY MOIRN ,DO¥0 VNAY 19D
DIV . NNND NIND I XDV PNINDIN VOVNA PPN DN NDIN I DAY NINND
NTININL MDINDIAN YDPD9N DNIVN NPIN Y9 DY NNNDN YW NI GN MNINN MDVPNPN

:((2)4 Pyo)

Article 4: Violations of Article 3
common to the Geneva
Conventions and of Additional

Protocol 11

The International Tribunal for
Rwanda shall have the power to
prosecute persons committing or
ordering to be committed serious
violations of Article 3 common
to the Geneva Conventions of 12
August 1949 for the Protection
of War Victims, and of
Additional Protocol Il thereto of

8 June 1977. These violations
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shall include, but shall not be

limited to:

b) Collective punishments

Statute of the International Tribunal for Rwanda, Security Council Resolution 955, ]
[(U.N. Doc. S/Res/955 (1994

P QN NNDN YYD VPP NWNIY PTHINN YOV PYoN DY NNT NON
Statute of the Special :183] XY N2 TN PTN N2 NPIND (2)3 PYDA
Court for Sierra Leone, Security Council Resolution 1315, U.N. Doc.

[(S/Res/1315 (2000

147 9oy0aW 9N D NYIXYTH NPYIIIN N2Y) MNKD DITRN ADXN DY NNIYIN NNYIIN 90N
100 2WNINY IMYY RO ,NNNN NN NYNN NN NDVPIP NYNY

COMMENTARY ON GENEVA CONVENTION IV OF 1949 RELATIVE :wA]
TO THE PROTECTION OF CIVILIAN PERSONS IN TIMES OF WAR 594 (Jean
[(Pictet ed. 1958

YW IMNN 119 MPN MDN MINDI WINIWN NAPPTHY NPWNN NIID NNOP ,INNINRD NIND
TNNN 1T NPITAY NOWIN NI NP 1) ONAX TN PTXIN IIRY AN DIN NDN NHNDN
Y157 DY 2N DN 0N NNNDN YV — DNN TR DY .1HDVPIP NYNY DY NNNON YU

1Y MOND ININDIIAN MPDN VAVNN NAT ¥ — NN
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NI NINNRY H2PVOYLIN MYIN MOIVEN

NTIDNNMIYNNNI NNYYI MSIVNNN XD NPINT MPVDION MWD NOIVNN 31.12.14 D2
TYIND 2014 P2 13-2 PPVLOLON NYWNNN NAPI NIIOND NP TINND (3)12 PYD 9D
ToONY 13 0PN IYSIAY MPAYD TYN DY DIND VINYN MDND ,1DIDD .DINYN MDD NONN

DXNLYA DTN Y5 M7y DT TVNH INN IWNIIY IN TPVDYI NINIIN YY1 DITIVN FTI-SY
TPNINDIA DYDY NVIAVH DPINIY DINITN NWNY DTN DININD THN .O»PVLOYIN
NI NINND NPVLOYHN NIYIN MAIVNNL DY XINPNN
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VOVYNT (MPINIENNNID) NPNTND PIPY NN NI9N 119 NIPNI WIWH Vv
YINIVYIN VOWNI NN

SINIYIN VOWNI MIINDINAN VIYNI NINTININ PNIPY

PITH NI NINDN YD NID 7Y NIDT WINYW RINY — 119 MPNI WINIWN DY ¥ WO 1ond
P12 N9APN WY NPONIPENNINT PNIPY DN MDA VIV T DYN PONIND]
PIPN /AN INIY NOWNN 73 NARYIN 7957/04 X7 INT) NPNTNIN PNIPY NI ORIV

PV YN NYSINA NTI9NN T NWID — 3333 (3) (2005) 1YY

T DTV DY ©OIN NIPY NINY DMIMY DIRY M0 OMIMY P2 MNIARD NIPY DV 118D
PNOM 2T DV TN DD PNIPYI NPDIPINNIAN NIPY 2N ,0PNINDIAN NN

,(D»NAY DXVPMAINY OMINY) NPV MIVN D) NY)I DY TDIN NPIIVXNNIIN NIPY
IUNONIIN P NDND IR/ DNYIND  OINIIN 1N NYIAY RXAND 1NN NIPNNNY NN
.DAPNNNN MINN MNRAND PINON DY DWW

1PIND DP2H)Y TIND VN 2T N ,INAND PIPYN INY TI0N NINY QN ,NY PDIPY
MNIAND TPONN .NIDA WINIYI DXIMNN NN OYNNNI NNINDN MVIY NX TN ONMIVHYN
NIAYNI NNPO 21N D) NI ,NDND IPRY NIV MOV NMTON P INIAND P9 ND 2N
N — DYDY MIVN TH MO YINOWYN DPNIIX DIXVPMIIND) DININNRD NANN PN NN

J. M. RA] mmn MIND2 LAYND DN YIPN NIN GN) L )NIPYN DY IMynwn
Henckaerts & L. Doswald-Beck CUSTOMARY INTERNATIONAL LAW 46
((Cambridge, 2005

NON,NPONIPENNINN PNIPYD MONMNN W D11 TUN DPNIAND DIDFTHN DN VLN XD
2992 Y1PN YN N2Y) NINK HY NYRIN NIV DY (B)(5)51 9oy0 NN MYYd N

JIPYN NN PITH IDIND PTHI NDN DR OOV PYDI RYNA DXPOIWN DX TMONN
:(HHON MAPNN JNVY) 7NINAN TMION MAPNN? NITHN TIT DY XM NIPYN

5. Among others, the following types of attacks are to

be considered as indiscriminate:

(b) an attack which may be expected to cause incidental
loss of civilian life, injury to civilians, damage to civil-

ian objects, or a combination thereof, which would be
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excessive in relation to the concrete and direct military

advantage anticipated.

(rindiscriminate” ynw MoapNN TN (4)51 PYD INTY)
:992y70 ONIND

MIOND MIAYNN PNOW DINONN MOPNNN ,INWA P .57
:MINan

PN DY MDY YTAIRD DN 1D MAXY MY NopNn (2)
DOVPMIND NI PR ,DXNIIN DY IONDI NN DN
N2 ONINN P WX ,NONX DD DY DOV IN DN

17,9987 PYIN YVIPNPN INANND NI

GN NYIPN 51 PYDA D7IRD NPINA NYIAPN TNRY NNND MITN DY NNMD NN O) NN
ORIV ONDA NANN DY NOOINX NN

TND 9D YAPY NY PIPYY NNOIND 21y NMHYN INPIDI ONMNN NXIN DI TAIN VOVNN N2
VAVNN DY NIPY DX RIN,WIDIM 2T HYHOIPNAD 19IND) YDINDIAN VIVNN DY NIPY NP
PIPN /ARY INIY NHYNM 7 /ARY PrIND N’ 9950 N¥WIN 2056/04 N7H2 : IN) YIONIWVN
PTPN AN HRAYS NHYNN /) /HNY NARYIN 7957/04 X2 ; TN POAD TN 36 MINPDO
NOWNN 73 /ANY INIWI DINPYN 123 YNINN TINN 769/02 N2 ;3333 (3) (2005) 11OY

(45 1yD, 3958 ,(4)2006 SY-PN /NI INIY?

MYNNNI TPYYI ,THINTN N TPNVOY NDIYY DX N1NIAN ,TADN VIVNN N2 NPID 9y
INYIOY SYNNIND NI DN ; NIVNY TNV SYSNIND P MY IWP ¥ DN :22A0W-NDN 1NN
PN DIVIND PN ONRM ; INNIND NN NXAND DINDY DOYNNND DOV PN 9NP2 MmN
P20 1% YA IND) 7DO0OMN DYDY’ PYND DIVWPIAN IMN DIVIND NOVINNN 51T

(41 Npoa

TONT ONY2 NN NN NIMNY NNYAN MDY DITIVN PN NDMIND 119 MPNA YINdIWUN

NN D52 DXTIVN YN INIVN NNAYN 1P NOOIND 119 MIPNI WINOWN 2D MYV D IMYN
TN
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2 5W MYNYNI 090 110NY TN PR .ANINY 1210 NN YWan DXON DXNNNI NYIN
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D102 NN NN NPPIN

N Y9N NPYVPID .NOY INPIND PDNINN VAVN MIDINT NIV DY D) 25N TNN PN
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NRONP 5290714 )22 DNOVINY T NIYLD DIXDWNN MYNI DYND — NYNYIY MYLN
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11252 NN (77099 30 NPDY9) NINAND INIAN DIIMY DINPOY NI MININD N2 NOIND

PNMYA —MININ
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